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THE CAPITAL 


TAX ON WAR 


N spite of the official and public 

demand that all groups and in- 
dividuals must sacrifice and share 
the burden of war fairly, the cold 
fact remains that thousands upon 
thousands of people have far more 
purchasing power today than ever 
before. This at a time when more 
and more consumer goods are going 
off the market—not coming off the 
production line. Result: injustices, 
antagonisms and potentially de- 
structive inflation. War is paid for 
when it is made and the proposed in- 
creases in income taxes necessary to 
preserve a sound fiscal base, are 
threatening to cause wholesale 
liquidations of capital on the part 
of those groups, such as clerical 
workers, dependent investors, the 
civil service, professional men, etc., 
whose net incomes and purchasing 
power, but not obligations, have been 
cut. Of more general concern is the 
fact that the old tax wells in the 
big-income fields are running dry, 
and unless new gushers are brought 
in there will be such a shortage of 
lubricant for war financing as to 
leave us with cheap money or nation- 
wide Black Markets. 

In peace time it has always been the 
policy to tax in accordance with the 


ECONOMY 


PROFITEERING 


“ability to pay” and the 16th amendment 
has been held justified on the basis that 
personal income was a prime measure of 
that ability. In great war emergencies 
it is doubly dangerous not to recognize, 
in the tax policy, the vast shifts and 
changes in income between one group or 
individual and another. The concern is 
with those who have excess income over 
subsistence levels plus contractual and 
standing obligations. Actually, present 
proposals (except those for debt and 
medical deductions) continue the injus- 
tices of existing tax schedules on those 
who have already been hit hard by war 
and fail to tax those most able to pay 
and most able to cause inflationary price 
rises, namely those who have had sub- 
stantially increased incomes since we 
took sides in the war and thus are attri- 
buted to war. If it is right (as it is) to 
prevent corporations, and thus investors, 
from war profiteering, why is it equit- 
able to allow special groups of individ- 
uals to profit personally from the war? 
Taxes on the increases in incomes for 
this year over last, or over the last two, 
would avoid these injustices and trans- 
form “hot money” into taxes to pay for 
the war. 


Such a tax is not perfect, nor has the 
perfect tax yet been found, but its ad- 
vantages to the national welfare, if ap- 
plied at realistic rates of 50% to 75%, 
recommend it to the most sympathetic 
scrutiny. The first objection may be 
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raised that income figures are not uni- 
versally available for previous years, or 
even for this one. That is easily answer- 
ed by pointing out that where no pre- 
vious reports are available, (or where re- 
ports show less than the amounts allow- 
ed as personal exemptions in 1940 or 
1941), the applicable exemptions be ap- 
plied as the base for determining in- 
crease this year. These are about equiv- 
alent to the real necessaries of decent 
living in wartime and would prevent 
penalizing men who had earned below 
that level. Incidentally, it would be cost- 
ly to any who had taken undue deduc- 
tions in these years. Thus, a married 
man and wife who earn $5,000 net this 
year against say $2,000 average in 1941 
and 1940, would pay between $1,500 and 
$2,250 in increased income tax. This 
could be in lieu of the sales tax or other 
income taxes, or at graduated rates in 
addition to it, subject to usual deduc- 
tions, and would be applied only to those 
having increased family or personal in- 
comes during the war years. Adjust- 
ments would be required for farmers, 
etc., but this is needed for any tax plan. 

The point could well be taken that in 
many such cases the higher income re- 
sulted not from higher rates but longer 
hours of work, or from work of an addi- 
tional member of the family, which 
means greater productivity. Complete 
justice would be impossible and ultra- 
costly to attempt, but a line must be 
drawn somewhere. After all, it can be 
argued that taxing away so large a por- 
tion of income would only result in those 
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with higher rates or return spending 
fewer hours at work, thus hampering 
production. But manpower mobilization 
plans will take care of this problem, 
which is no different from that of exist- 
ing absenteeism of workers, and will 
have to be met on its own merits. 

It is suggested that such a tax on in- 
creased income is unfair to young men— 
and others—receiving perfectly normal 
advancements. But in war advancements 
are not normal; we must stop thinking 
of normality measured by peace terms as 
long as other young men are in the ab- 
normal hell of fighting. Where is their 
opportunity for “normal advancement?” 
Sociologists may argue that the man who 
received less income in past years has 
less backlog to pay with, but we are here 
concerned with winning a war against 
mortal enemies and inflation, and our ef- 
fort cannot be diluted with social re- 
forms. Administrative difficulties too 
may be considerable, but with the basic 
personal exemptions ways may be found 
to make this a very small inconvenience 
for the results. 

The sting might be alleviated consid- 
erably, and obstacles to political accept- 
ability be overcome, by a credit of some 
10 to 20 percent of the tax to be avail- 
able after the war. Equality of sacrifice 
is a relative matter, depending on the 
base, but since all increased revenue dur- 
ing war is in great measure either a di- 
rect or indirect result of that condition, 
a tax that will enforce the slogan “No 
War Profiteering” appears both patriotic 
and good business for the government. 


JOB FREEZING 


HE first major step in the direction 

of freezing labor at its job in vital 
industries was taken early this month 
when the War Manpower Commission 
designated 12 Western States as a criti- 
cal labor area. The order of September 
7th places restrictions on transfer of 
workers to other industries and estops 
their release by employers without ob- 
taining a certificate of separation from 
the U. S. Employment Service. This 
ruling was designed primarily to pre- 


vent the continuation of the pirating 
and exodus of mining and lumber work- 
ers which has interfered with the pro- 
duction of copper and other essential 
materials. Now the power has been given 
to the commission to put all federal work- 
ers on a draft basis. 

As the shortage of manpower in other 
key industries becomes more acute, it 
is probable that similar orders will be 
issued to cover them. The disturbance 
to production which accompanies large 
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labor turnover has made such action 
essential. As the war effort is inten- 
sified there will probably be additional 
directives restricting the industries in 
which persons may take jobs. Canada, 
which is faced with a more serious 
labor shortage than this country, had 
gone much farther and has just in- 
stituted the following sweeping con- 
trols over all workers: seven days no- 
tice must be given before an employee 
can quit or be fired; jobs may be filled 
only through a central employment of- 
fice; persons idle 14 days may be or- 
dered to take a job; worker must obtain 
special permit to seek work and cannot 
be hired without it. Although such 
measures are too severe for this country 
at this stage in our war effort, the Can- 
adian measures may portend the type 
of program we will be forced to adopt 
by the latter half of 1943 as the armed 
forces demand an increasing proportion 
of our available manpower and labor 
shortages become more pervasive. 


VOLUNTARY QUITS IN FACTORIES 
NUMBER OF PERSONS PER 1000 EMPLOYED 


35 36 38 40 4! 42 
From Cleveland Trust Company Bulletin, Aug. 1942. 


SALES TAX WITH MINIMUM EXEMPTION 


N its proposal for a spending tax, the 

Treasury at last recognized the need 
to institute some form of forced sav- 
ings, the urgent necessity to increase 
the tax yield and the desirability of 
curbing spending. While there can be 
no dispute with the attainment of these 
ends, the means to do so appear to be 
unduly complicated and to place an un- 
duly heavy burden on the middle in- 
come groups, while leaving those with 
lower incomes relatively unaffected. 
There can be no dispute with the ob- 
jective of taxing spending. However, 
most authorities are agreed that a more 
suitable device for accomplishing this 
objective is the sales tax. The major 
criticism against the sales tax has been 
that it would place a heavy burden on 
the lower income groups. 

We have on several occasions pro- 
posed a form of sales tax which would 
overcome this objection — namely, a 
sales tax with a minimum exemption in 
the form of prepaid tax stamps. Under 
such a scheme, each person would re- 


ceive a book of stamps which could be 
tendered with each purchase up to a 
designated amount. It would work as 
follows: Adults might be permitted 
$150 and children $50 of tax free pur- 
chases. A family of four would thus 
be permitted $400 of tax free purchases 
and if the tax were 10%, would receive 
books containing $40 in stamps. The 
exemption must be kept very low in 
order to obtain the maximum revenue 
from these groups. These books could 
be issued in the same way as ration 
books and probably the rationing ma- 
chinery could be used for the purpose. 
The minimum exemption would have the 
effect of enabling low income groups to 
purchase their food tax free. The tax 
should be applied to all purchases at 
retail, including food. Thus, the plan 
has the twofold advantage of protecting 
the lowest income groups to some extent 
and of averting the problem of deciding 
included and excluded items by apply- 
ing the tax to every retail sale. This 
latter advantage avoids the administra- 
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tive problems attached to those schemes 
for a sales tax on all sales except of 
food products. 

Unlike rationing schemes, there 
would be no problem of a black market 
in stamps. Only persons spending less 
than tax free purchases would have any 
incentive to sell them. And purchasers 
would have no reason to pay the face 
value since there would be no advantage 
in tendering stamps instead of paying 
cash. In any event, with a small exemp- 
tion only minor amounts could be avail- 
able for sale—probably mainly in farm- 
ing areas. Moreover, Treasury calcula- 
tions of revenue would be based on 
designated exemptions and, hence, there 
would be no adverse effect upon esti- 
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mated total revenues if some stamps are 
sold. However, there would be the dan- 
ger of counterfeit stamps. 


In addition, a scheme of forced sav- 
ings should be introduced. This could 
take the form of reducing exemptions 
to $1,000 for married persons and then 
treating the taxes paid by new tax- 
payers as forced savings to be repaid 
after the war. Part of the added tax 
liability due to the lowering of exemp- 
tions for other taxpayers, could also be 
treated as forced savings. By combin- 
ing this type of sales tax, forced sav- 
ings and the Rum! plan, major steps 
would be taken to institute a realistic 
tax policy to meet the needs of total 
war. 


TRANSPORTATION NEED NOT BE BOTTLENECK 


EVERAL recent public statements 
lead to the conclusion that a crisis 

in transportation is inevitable. The Aug- 
ust 15 issue of the justly-respected Busi- 
ness Bulletin of the Cleveland Trust 
Company reported: “Railroad traffic, and 
not scarce materials, or fabricating cap- 
acity, or industrial manpower, will be 
the limiting factor which will restrict 
the expansion of our production of muni- 
tions. The reason is that the demands 
made on the railroads . . . are steadily 
rising, while their capacity to do the car- 
rying cannot be much further increased.” 
The Bulletin concedes that the rail- 
roads “can just about succeed in carry- 
ing the peak volumes of autumn freight 
without any serious car shortages,” but 
beyond that time, its opinion of the out- 
look is pessimistic. The Association of 
American Railroads, whose short-range 
traffic estimates are usually very accu- 
rate, has indicated no serious apprehen- 
sion regarding the carriers’ ability to 
move this fall’s traffic, and officials of 
the Office of Defense Transportation have 
been outspoken in their opinion that it 
will be dealt with satisfactorily. About 
1943, however, there are as yet no fore- 
casts from informed quarters which con- 
tradict the pessimism because it is not 
yet known how many cars and locomo- 
tives (and spare parts for maintenance) 


the War Production Board is going to 
allot the railroads in the coming months. 

The Cleveland Trust Bulletin says 
railroad capacity cannot be much further 
increased. That is a strong negative. 
Railroad capacity does not resemble that 
for other munitions of war, facilities for 
the manufacture of which have to be 
built from the ground up. On the con- 
trary, most of the railroad facilities (i.e., 
tracks and terminals) necessary to a 
traffic very much larger than the present 
one are already in existence. The in- 
crease in capacity is almost entirely a 
question of rolling stock and motive 
power (with, here and there, some ex- 
pansion of terminal facilities in “bottle- 
neck” situations) and spare parts suffi- 
cient to keep existing plant in efficient 
service. As O. D. T. Director Eastman 
recently pointed out, carloadng statistics 
are no longer an accurate index as cars 
are more heavily loaded and hauls are 
longer. 

If the War Production Board will allot 
the relatively insignificant tonnages of 
materials in the necessary quantities, 
there is no reason why railroads could not 
continue to move promptly all freight 
traffic in prospect. Coordination must be 
effected with the ship facilities also, as 
quayside cargoes are the effective ones. 
If the WPB elects to allocate steel and 





THE CAPITAL ECONOMY 


other scarce materials primarily to the 
production of munitions of war without 
parallel concern for means of transpor- 
ting these munitions during the pro- 
cess of manufacture—and with inade- 
quate consideration to moving them after 
manufacture to where they can be used 
against the enemy—then railroad capa- 
city can become a limiting factor in the 
war effort. It will not become so unless 
the War Production Board so elects. 


It is rumored, but not officially con- 
firmed, that the railroads—with the sup- 
port of the Office of Defense Transpor- 
tation—are asking the War Production 
Board for an allotment of materials to 
permit the construction of 80,000 freight 
cars and 900 freight locomotives during 
the coming twelve months, to care for 
an estimated traffic increase of 15 per 
cent over current levels, with a large re- 
duction in civilian goods. Present traf- 
fic (in revenue ton-miles, the key index 
to performance), in the first five months 
of the current year has run, respectively, 
23, 24, 30, 73 and 37 per cent above sim- 
ilar 1941 months. A prediction of 15 per 
cent for next year’s traffic increase does 
not appear extravagant, nor does the 
amount of new equipment estimated as 
necessary to care for such an increase. 
During the past year, when the rail- 
roads have performed near-miracles in 
getting more work out of limited facili- 
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ties, the carriers may have habituated 
the War Production Board to expect them 
to do much with little. Such perform- 
ance can continue, however, only so long 
as some “slack” still remains in the rail- 
road mechanism. There can now be very 
little of it left; further increase in cap- 
acity must depend to a larger degree on 
a quid pro quo of new materials. 

There is no member of the War Pro- 
duction Board who can be said to be auth- 
oritatively informed on transportation 
from first hand knowledge. Director 
Eastman of the Office of Defense Trans- 
portation is not a member; neither is 
Major General Charles P. Gross, chief of 
the Transportation Corps of the Army’s 
Service of Supply. Yet it is the WPB 
which has the final decision to make as 
to whether 1943’s transportation will be 
adequate or not. Mr. Eastman has re- 
peatedly made known his misgivings lest 
the War Production Board underestimate 
the requirements of the carriers. Mr. 
Gross recently pointed out that “the rail- 
roads have met the startling increases 
in traffic since 1939 largely by using 
their reserves rather than by additions 
to their equipment. . . . The additional 
loads that are coming in 1943, must, 
therefore, be met to a greater degree by 
new equipment.” 

James G. Lyne, 
Asst. to Editor, Railway Age. 


THE RUML PLAN 


IDESPREAD public interest has 

been aroused in the Rum] Plan, 
which is designed to facilitate the tran- 
sition to a pay-as-you-go basis for the 
taxpayer. Taxpayers would be forgiven 
their 1941 tax liability and the pay- 
ments already made would be consid- 
ered applicable against 1942 income. 
Any difference in liability as a result of 
higher incomes in 1942 would be made 
up by a supplementary payment in the 
calendar year 1943. In addition, start- 
ing in 1943 the taxpayer would have his 
taxes deducted at the source before the 
receipt of salaries, wages, dividends, 
interest, or other payments. 


Three major arguments have been ad- 
vanced against this proposal. 

First, the Treasury would lose one 
year’s income tax. While this is true, 
the loss will not be reflected in 1943, 
but rather, will be spread out over the 
next few decades and will take place 
the year after the taxpayer stops work- 
ing. Secondly, it is charged, this plan 
would result in a large windfall to earn- 
ers of large incomes. Many persons 
will undoubtedly benefit, because their 
incomes in 1941 were larger than 1942. 
However, the majority of persons in 
such circumstances were men called to 
the colors—workers and proprietors of 
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businesses who were casualties to in- 
dustry on the home front. This group 
would certainly appear to be entitled 
to some windfall. The number of very 
large income recipients who fall in this 
category is undoubtedly negligible. 
However, on balance many more persons 
had larger incomes in 1942 than a year 
earlier. This is clearly indicated by 


the estimate of a national income of 
$115 to $120 billion for this year, as 
compared with about 95 billion in 1941. 


Finally, the plan is criticized because 
it is unduly complicated. This criticism 
is unwarranted since all that must be 
done is to make out one return and then 
file with that return the evidence of 
payments deducted at the source. The 
taxpayer merely pays the difference be- 
tween what is due and what he has al- 
ready paid or he receives a credit on an 
overpayment. 


As against these disadvantages, many 
benefits would follow from the adoption 
of this plan. So far as the individual 
is concerned, it is of incalcuable bene- 
fit to be on a current basis. This is 
especially true in light of the very sharp 
increase in the tax load and the likeli- 
hood that the load will become heavier. 
Several groups will be hard pressed if 
tax payments are not made until the 
year after earnings are received: per- 
sons entering the armed forces, the 
heirs of deceased income recipients, and 
persons affected by priorities employ- 
ment and materials shortages. More- 
over, in the immediate post-war period, 
the burden would fall with undue sever- 
ity upon those who become unemployed. 


Unless some plan of this type is 
adopted, the transition to deductions 
at the source, which is universally ap- 
proved, becomes unduly burdensome, 
since in effect, two years’ tax payments 
must be made in one year, the tax on 
the preceding year’s income and the de- 
duction to cover the current year’s in- 
come. Another major advantage is the 
reduction in excess purchasing power 
at the time it is earned, thus furnishing 
a brake against inflation. The average 
person considers the income he receives 
as being entirely spendable. Very rare 
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indeed are those with foresight to set 
aside part of their earnings to cover 
their current tax liability. Thus, a per- 
son earning $50 a week very rarely con- 
siders that his spendable income may 
only be $40 and when tax time rolls 
around finds himself in a difficult posi- 
tion. Furthermore, the Ruml plan, with 
its imposition of a very heavy tax at the 
source, makes possible a closer adjust- 
ment between the government’s income 
and outgo.. As the war effort becomes 
intensified and as our fiscal needs ex- 
pand the danger of inflation, resulting 
from the lag between the government’s 
income and its expenditures becomes 
progressively greater. It will be re- 
called that this lag in receipts played 
a leading role in the hyper-inflation 
which afflicted Germany after World 
War I. Moreover, to the extent that the 
inflationary price rise can be held with- 
in bounds, the cost of the war to the 
government will be held down and to 
that extent the Treasury receives an 
offset which may more than compensate 
for the loss of revenues foregone on 
1941 incomes. An additional offset, is 
the increased yield of estate taxes on 
the amounts not paid as income taxes. 


On balance, the arguments in favor 
of the adoption of this plan more than 
outweigh the disadvantages thus far 
advanced. This is a much needed tax 
reform, and the cost in the case of fore- 
gone taxes would not be an excessive 
price to pay for the other advantages 
obtained, and even this loss, as noted 
above, may not be the complete one. 
If it is feared that those with larger 
incomes may receive an unnecessary 
windfall, especially since many in this 
category have probably accumulated a 
reserve for tax payments, then some 
arrangement can be made to have these 
persons pay their surtax as propsed by 
the Treasury, but extend this payment 
over a period of years. In any case 
where a refund is necessary because 
1942 incomes are lower than in 1941, an 
arrangement might be made to make 
the repayment in the form of bonds 
which cannot be redeemed until after 
the war, thus preventing any loss in 
current income to the Treasury. 

(Section continued on page 222) 





THE CAPITAL ECONOMY 


Marketing Costs and Efficiency 


General vs. Specific Opportunity for Greater Savings 


N. H. ENGLE 
Director, College of Economics & Business, University of Washington 


HE total cost of marketing, by 

which is meant the movement of 
all commodities from production into 
final consumption, probably amount- 
ed to between $35 and $40 billion 
last year (1941), or nearly a third 
of the value of the entire national 
output of goods and services. Quo- 
tations of such a large sum invari- 
ably raises the indignant question: 
are marketing costs not exorbitantly 
high? An affirmative answer is 
taken for granted, but like most 
horseback opinions, essential facts 
are overlooked. Let us first examine 
the facts and thereafter arrive at‘our 
conclusion. 

Estimates of total marketing cost are 
difficult to compile since no complete data 
are available for any single year. Per- 
haps the most comprehensive data may 


be found in the census statistics but 
many adjustments have to be made in the 
crude data as published to allow for 
omissions and changes from year to year. 
Total marketing costs include costs in- 
curred by manufacturers, farmers, and 
other producers in selling and distribut- 
ing their output, costs incurred in whole- 
saling and in retailing. Wages, salaries, 
bonuses, salesmen’s expenses, advertis- 
ing, rent, light, heating, credit expenses, 
delivery and other transportation costs 
are included in the totals which are pre- 
sented in the accompanying table for 
three census years 1929, 1935 and 1939. 
Estimates for certain unallocable trans- 
portation costs are shown separately. 
Total distribution costs ranged from 
$30 to $34 billion in 1929, the effect of 
the depression being shown in the drop 
to $20.2 to $24 billion for 1935 (actually 
a recovery from the low of 1932, for 
which year separate data are not avail- 


ESTIMATED MARKETING COSTS IN THE UNITED STATES! 
(Billions of Dollars) 


Manufacturer’s marketing costs 

Marketing costs of farmers and other 
producers 

Wholesaling costs 

Retailing costs 

Transportation costs not included else- 


Gross National Product 
Ratio Marketing Costs to Gross National 
Products 


25.3—28.8 


28.7—32.7% 


1929 
7.0— 8.0 


1939 1935 


5.8— 6.2 


1.5— 2.0 
6.5— 7.0 
11.5—12.0 


0.9— 1.3 
4.0— 5.0 
8.0— 8.5 
1.5— 3.0 
20.2—24.0 
70.8 


3.5— 5.0 
30.0—34.0 
99.4 


28.5—33.9%  30.2—34.2% 


1For method of estimation see author’s article, “Costs and Profits in Marketing,” 
The Annals of the American Academy of Political and Social Science, May 1940, 
p. 122. The estimates have been based largely on census of business data for the 
respective years with adjustments for net profits of wholesale and retail establish- 


ments. 


costs are based on substantial evidence. 
than informed guesses, since no statistics are available. 


The estimates for manufacturers, wholesaling and retailing marketing 


The remaining two items are little better 
The ‘Gross National 


Product’ is from Survey of Current Business, May 1942, p. 19. 
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able). By 1939, the latest census year, 
marketing costs were up to $25.3 to 
$28.8 billion. Here, as in 1929 and 1935, 
retailing costs accounted for the largest 
single block of marketing costs. Man- 
ufacturers’ costs of distribution ranked 
second, with wholesaling costs third. 


Comparison with Other Costs 


S this price we pay for marketing ser- 

vices too high? One test is to com- 
pare costs of marketing with other costs 
and with other measures of economic 
effort. One of the most meaningful is 
to compare them with the value of the 
Gross National Product, the total output 
of traded goods and services of all kinds 
in the nation, which shows maximum 
marketing costs in each of the three 
years to average approximately one- 
third. Other estimates reveal that ap- 
proximately one-third of the gainfully 
occupied workers of the nation are en- 
gaged in marketing activities. 


Another basis is that used by Messrs. 
Fowler and Shaw in the July 1942 issue 
of the Survey of Current Business. They 
compare selected costs of distribution 
with the value of consumption commodi- 
ties, which appears to be essentially the 
retail value of commodities. They do 
not attempt to cover all distribution costs 
but only those incurred on consumption 
goods after they have passed the produc- 
tion stage. Their technique is neverthe- 
less an interesting contribution which, 
when refined, may lead to a much better 
idea of the nature and extent of distri- 
bution costs. Their findings indicate 
that the marketing costs which they an- 
alyze — including transportation costs, 
wholesalers’ and retailers’ costs—aver- 
aged close to 39 per cent of the total 
cost of consumption commodities over 
the decade 1929-1939. 


Another way to measure the cost of 
marketing is to compare it with the aver- 
age gross margins of various producers 
and distributors. Such comparison does 
not place marketing costs in an unfavor- 
able light. Estimates have been made 
which show that the average farmer re- 
quires 34c of the consumer’s dollar to 
cover his costs, the average manufacturer 


2. N. H. Engle, op. cit. 
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takes 28c, exclusive of distribution costs 
which account for an additional 6c. The 
wholesaler requires 844c of the consum- 
er’s dollar on the average for perform- 
ing his functions, while the retailer takes 
29c as his charge.* These figures do not 
total $1.00 since they do not purport to 
break down the average consumer’s dol- 
lar, but rather the dollar spent by con- 
sumers for various types of goods. All 
farm products do not flow through all 
channels of distribution, nor do all man- 
ufactured goods. For example, some re- 
tailers buy directly from producers, 
others utilize wholesale sources of sup- 
ply. Some producers sell directly to 
consumers, others to retailers, or through 
agents, brokers or wholesalers. The fig- 
ures do, however, give some indication 
on a comparable basis of the costs in- 
curred by the various groups in perform- 
ing their respective functions. 


Marketing Services 


HAT justification or explanation 

can be offered for these admittedly 
high marketing outlays? In answer it 
may be said that it is not unreasonable 
to find a third of our gainfully occupied 
population receiving about a third of our 
national output. But this answer merely 
shifts the argument back to the original 
question: why does it require so many 
people to perform the marketing ser- 
vices? The blunt unvarnished truth is 
that marketing costs, whether measured 
in terms of men or of money, constitute 
the price we must pay for the advantage 
of mass production. Put in other words, 
marketing costs should be judged in the 
light of marketing services. Over the 
years, manufacturing industries have 
been producing more and more with less 
and less labor, and production has tended 
to become concentrated, whereas the pop- 
ulation is widely scattered. Agriculture 
too has become mechanized, with the re- 
sult that vastly increased output has be- 
come a reality, with fewer and fewer 
jobs on the farm. 

But—unlike either agriculture or man- 
ufacturing—it has not been possible to 
mechanize marketing to any great de- 
gree. Hence the growth of the market- 


3. See Beckman and Engle, Wholesaling Princi- 
ples and Practice, Ronald Press, 1937, p. 507. 
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ing job generated by vastly expanded 
production has made necessary the hir- 
ing of steadily increasing numbers of 
personnel. Jobs in the wholesale houses, 
retail stores, advertising agencies, rail- 
roads and other transportation and dis- 
tribution services have offset, at least in 
part, the reduced requirements for labor 
in manufacturing and farming. 


U. S. Most Efficient 


ESPITE the reduction in numbers 

of unemployed resulting from the 
forty-hour week, increased attendance, 
longer periods at school and, the old 
age pension systems and similar develop- 
ments, we have been unable to find jobs 
enough for our people until production 
for war provided the stimulus. When 
the war is over we will face the prospect 
of immediate and great unemployment 
in many manufacturing plants. It will 
indeed be fortunate if the shift back to 
peace production can be facilitated by 
job opportunities in the various fields of 
marketing. 

But since the services rendered must 
justify the costs of marketing, let us 
look at the consumer’s angle. It is a 
real convenience to consumers to have 
the multitude of independent stores and 
filling stations near their homes, for 
which they are willing to pay. This con- 
clusion seems justified by the fact that 
independent retailers have been able to 
retain about two-thirds of the total vol- 
ume of retail trade of the nation in the 
face of stiff competition from mass dis- 
tributors. For the third who prefer the 
economies of mass distribution, the alter- 
natives available are chain _ stores, 
super-markets and mail order houses— 
less convenient perhaps, but offering 
slightly lower cash prices without ser- 
vices for very carefully selected lines of 
merchandise, chiefly staples and quick- 
moving items. The savings thus achieved 
by consumers, however, are not much if 
any greater than the costs of performing 
the curtailed services. 

Critics of the high costs of marketing 
might well bear in mind the question of 
alternatives to our existing system. 
First of all, it should be recalled that 
the present marketing structure is one 
of the last strongholds of keen competi- 
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tion. The appearance and expansion of 
such mass marketing agencies as chains, 
mail order houses, department stores and 
super-markets has injected a high degree 
of competition into retailing and whole- 
saling which has tended to raise the level 
of marketing efficiency. The slow growth 
of consumer’s cooperatives in this coun- 
try as contrasted with their success in 
Great Britain, Sweden and other Euro- 
pean nations is evidence that efficiency in 
marketing is higher in the United States 
than abroad. 


The Chain and the Individual 


HERE can be little argument that 

marketing costs could be cut some- 
what if all distributors operated on the 
same basis as mass distributors. For 
example, if chains were substituted uni- 
versally for independents, but located 
only at scientifically selected trading 
points, marketing costs would be cut. 
But so would marketing services. Thou- 
sands of stores would be closed, delivery 
services would be eliminated or greatly 
reduced, no more credit would be ex- 
tended. Even if all this were done, how 
great would the savings be? In actual 
dollars saved they would probably be 
large, but even if the more efficient chain 
system were substituted generally for the 
present mixed system, total costs would 
be cut relatively little, say for 1939 from 
an average of $27 billion to perhaps $25 
billion. Consumers’ cooperatives, some- 
times suggested as the substitute, could 
not do better if as well. 


Of the four types of mass distributors, 
department stores have operating cost 
ratios much higher than the average for 
all retailers. Mail order costs are lower, 
but are a small fraction of the total busi- 
ness. Chain stores have about 20 per 
cent of all retail business and probably 
show average operating cost for com- 
bined wholesaling and retailing functions 
from 5 to 10 percentage points lower than 
independent wholesalers and retailers. 
Super-markets may show somewhat 
greater savings, but adequate data on 
their costs are not yet available. The 
average cost for all four types of mass 
distributors probably is not much below 
the average for all retailing. 
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The question of how the substitution 
could be achieved raises a much more 
fundamental issue. Certainly it could 
not be done without major modification 
of the present free enterprise economy, 
the cornerstone of which is freedom for 
everyone, within broad limits, to enter 
and leave any business as he desires. We 
have seen that consumers do value exist- 
ing services highly enough to pay for 
them, although the alternatives are avail- 
able. Is not this the acid test of a com- 
petitive economy? Those who would 
change the system would have to turn to 
government to secure the authority. 


Opportunities for Marketing Economy 


UT there are a few areas in which 

marketing wastes are excessive and 
which lend themselves to attack within 
the framework of our present economic 
system. Rather than inveigh in vague 
generalities against high marketing 
costs, attention should be directed con- 
structively towards correcting abuses and 
eliminating the most inefficient opera- 
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tions. Notable examples of extremely 
wasteful marketing practices prevail in 
the produce markets of some of our large 
cities. Department of Agriculture studies 
of the New York, Philadelphia and At- 
lanta markets in particular may be cited. 
Congestion growing out of wrong loca- 
tions and adherence to long outmoded 
traditional methods of handling etc. add 
substantially to costs. 


Correction awaits awakened public 
sentiment, often kept asleep by in- 
trenched interests who might lose by any 
change. Again there is evidence of waste- 
ful transportation practices in feather- 
bedding cross-hauling and overlapping of 
rail and truck services. Rate structures 
oftentimes contribute to uneconomical 
marketing. The high rate of turnover in 
ownership of small stores, is further evi- 
dence of inefficiency in marketing. The 
Department of Commerce has conducted 
numerous studies of marketing designed 
to contribute to greater efficiency. The 
results of these studies are freely avail- 
able to all interested persons and should 
be put to wider use. Concerted efforts 
towards reform channeled against these 
known areas of waste, rather than unen- 
lightened criticism of high marketing 
costs, are needed. 


Actually all destribution costs are too 
high and efforts should be directed at 
the reduction of high cost operations 
wherever they prevail. There is no good 
evidence that marketing costs are higher 
or marketing efficiency lower on the aver- 
age than are manufacturing or agricul- 
tural operations. 


SEC Reorganized 


A sweeping streamlining reorganization 
of the Securities and Exchange Commission 
was announced last month by Chairman 
Ganson Purcell. Four of the present six 
divisions and 93 vacant positions were abol- 
ished, while a new division, known as the 
corporation finance division, will include the 
work of the old reorganization and regis- 
tration divisions, and certain phases of the 
general counsel’s division. In connection 
with the reorganization, John F. Davis, as- 
sistant general counsel, was named to the 
new position of solicitor. 
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Treasury Tax Plan 


HENRY MORGENTHAU 
Secretary of the Treasury 


p to this point our huge war expendi- 

tures have been financed in an orderly 
way and with a minimum of inflationary ef- 
fects. But the more successful the war pro- 
duction program becomes, the greater are 
the dimensions of the fiscal problem we have 
to face. We have to plan for expenditures 
of $80,000,000,000 in the present fiscal year, 
while the revenue in sight on the basis of 
the tax bill now before you is only approxi- 
mately $24,000,000,000. 

The Treasury has diligently sought and 
will continue to seek funds from those 
sources where borrowing will have the least 
inflationary effect and we have done so with 
what I believe to be most gratifying results. 


The legislation which we propose has a 
double purpose. The first purpose is to 
draw into the Treasury substantial addi- 
tional funds out of the earnings and sav- 
ings of the people. The second is even more 
important. It is to reduce consumer spend- 
ing directly by withdrawing funds otherwise 
available for expenditure and to reduce it 
also indirectly by creating a strong tax in- 
centive to saving. 

The measures we propose are two: first, 
a tax on consumer spending which will 
reach into the lowest income above the level 
of bare subsistence income and will provide 
high penalty rates for luxury spending; 
second, a further lowering of the exemptions 
from the income tax applying to family in- 
comes. 

The two proposals will reach into incomes 
aggregating some $65,000,000,000 and will 
draw into the Treasury an estimated $6,500,- 
000,000 otherwise available for consumer 
spending. But of this total some $4,500,- 
000,000, although raised as a tax, will be 
treated not as revenue but as a debt to the 
individuals from whom it was collected, to 
be repaid after the war. 

Revenue is not the sole purpose, nor even 
the primary purpose, of either of these pro- 
posals. Their main purpose is to restrict 


consumer spending so that, as far as possi- 
ble through fiscal means, we may avoid the 
perils of inflation in the huge financing pro- 
gram that we have ahead of us. 


It can be expected that the new spending 
tax will reduce in many individual cases the 
amounts which workers can afford to set 
aside for war bonds under voluntary pay- 
roll deduction plans. In the face of present 
conditions we can no longer afford to rely 
entirely upon voluntary lending. The new 
proposals are intended, therefore, to sup- 
plement the voluntary bond purchase pro- 
gram. 


The control of prices is not exclusively 
a fiscal problem. But with full allowance 
for all that can be done through price regu- 
lation, rationing and other devices to con- 
trol supply, I think that we, who are joint- 
ly responsible for tax policy and legislation, 
shall be doing very much less than our full 
part if we do not deal with the problem as 
effectively as possible in the fiscal field. 
What I have presented is a method—and 
the best method the Treasury has been able 
to devise—for accomplishing this result. 


If the proposals we make seem drastic, I 
should like to say, with all possible em- 
phasis, that I believe nothing less drastic 
will accomplish the results we must have. 
This is no time for halfway measures. 


Before the Senate Finance Committee, Septem- 
ber 3, 1942. 


ee | 


Bonus By Russians 


Gift bonuses of one month’s pay for all 
officers and men on American and British 
ships bringing supplies are being made by 
the Russian government. Captains of all 
ships are handed pound or dollar drafts on 
arrival in port. The use of financial incen- 
tives by the Soviet will cause surprise to 
the professional Communists here. 
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Farm Price and Wage Inflation 
New England Letter,* Aug. 31, 1942 


INCE the beginning of the war, hourly 
earnings of factory workers have in- 
creased by 27% and weekly earnings by 
45%, while the cost of living during this 
period has advanced by only 16%. Farm 
prices are 70% above the August 1939 aver- 
age, while the Department of Agriculture 
estimates that farm cash income for this 
year will be in the neighborhood of 15 bil- 
lion dollars, or about one third above last 
year, and the highest on record. In con- 
trast, those whose incomes have remained 
fixed have had a slash in purchasing power 
of 16% since the war began. 

Since farm prices and wage payments 
constitute such important elements, each 
time they advance they carry the cost of 
living with them. The consequence is that 
while the money income of these two groups 
grows larger, each dollar buys less. An 
upward spiral is generated which, in the 
long run, would provide a mirage of mere- 
ly illusionary gains. But the mischief does 
not end there. We would build up a high 
and fragile price structure. During the 


three major war periods—Napoleonic, Civil 
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and World War I—prices approximately 
doubled and then in the course of about 
twelve years after the peak the entire gain 
had been leveled to the pre-war average. 
This deflation period was particularly dif- 
ficult for the farmer. 


Inflation would greatly increase the cost 
of the war and in turn would call for more 
taxes and more subscriptions to bonds. 
Some people are under the impression that 
there is no need for sacrifice as the cost 
of the war can be paid for by the rich. But 
an analysis of statistics on this subject, as 
furnished by the government, should dispel 
this illusion. The aggregate of all income 
of persons receiving beyond $25,000 in 1940 
was only about 2.6 billion dollars, an amount 
sufficient to pay Federal expenditures at 
the estimated rate for this fiscal year for 
less than thirteen days. 


The increase in taxes and other costs 
has lowered the incomes of corporations so 
that for the second quarters they were one 
third below the same period of last year. 
The drain of taxes is now forcing many 
corporations to borrow for the purpose of 
replenishing working capital and meeting 
current obligations. 


It is of paramount importance that cor- 
porations should emerge from the war in a 
strong position in order that they may be 
prepared to provide employment for all 
those seeking work and be able to finance 
expansion and improvements in the post- 
war period. While business expects to and 
must assume its fair share of the burden 
of financing the war, it is to the interest of 
all, especially to the workers, that taxes 
should not be imposed to the point of 
strangulating business enterprise. 

A total war calls for sacrifice from all 
groups. It is only in this way that we can 
soundly finance the war program. It was 
recently reported by a member of the 
Senate Finance Committee that of the total 
national income of 95 billion dollars last 
year, 36 billion dollars escaped taxation 
entirely and was not even reported on any 
income tax return. Yet in the face of this 
situation, the estimated deficit for this year 
is around 53 billion dollars. 

The sales tax is one of the most effective 
means of reaching all groups. It would ab- 
sorb a large part of the surplus funds avail- 
able and be a restraining influence on infla- 
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tion. Not only would this provide a sub- 
stantial revenue but it would be a penalty 
on consumer buying and that is what is 
needed as goods become increasingly scarce. 
In addition it may be necessary to have 
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some form of compulsory subscription to 
government savings bonds, while there are 
now indications that action may be taken 
to stabilize wages and farm products at 
their present levels. 


Earnings on War Contracts 
National City Bank Bulletin, Sept. 1942 


pee the publication of earnings re- 
ports for the first quarter and the 
half year just passed, evidence is now com- 
ing to hand as to the truth about “war 
profits.” For 125 of the largest arms con- 
tractors for which net income and tax 
figures are available, the net income after 
taxes for the first half year 1942 was 36 
per cent below that of last year. 


Earnings for the Half Year of 125 Manufacturing 
Companies Holding Large War Contracts 
(In Thousands of Dollars) 
First Half Year 
1941 1942 
Net income before taxes $1,320,204 $1,564,223 
Fed. income & e.p. taxes 691,545 1,160,811 


$ 628,659 $ 403,412 


Percent 

Change 
+18 
+68 


Net income after taxes .. —36 


% of net ine. taken by 
52 74 


These figures are particularly significant 
because this year for the first time the 
earnings reflect to a material extent the 
concentration on war production, combined 
with the steeply increased taxes. During 
this period the transition of industry from 
peacetime to wartime production made 
rapid progress, resulting in many lines in 
the virtual elimination of civilian output, 
heretofore a major contributing factor in 
increased earnings. Not only are current 
earnings of this group substantially below 
1941, but 22 per cent below even the first 
half of 1940, before the expanded national 
defense program got under way. 

Annual rate of return on the capital and 
surplus of this group, which was $10,711 
millions at the beginning of 1942, declined 
from 12.2 per cent in the first half year 
1941 to 7.5 per cent this year. 

Sales figures for 55 of the companies in- 
creased from $5,053 millions in the first 
half year 1941 to $5,561 millions this year, 
or by 10 per cent. However, the margin 
of net profit to sales declined from 7.1 to 
3.8 per cent. Much higher rates of earnings 
before taxes are sometimes cited as proof 
of excessive profits on war contracts, but 


such comparisons obviously are misleading 
so far as real income is concerned, when no 
allowance is made for the fact that taxes 
absorb 74 per cent. 

It is possible that for some companies 
now fully converted to war production, the 
second half-year may show an improvement 
in earnings over the first half, which was 
burdened with expenses of change-over. On 
the other hand, for many companies the 
curtailment of peacetime goods production 
and the shift to war products giving nar- 
rower margins is still in process, while 
operating costs for labor, materials and 
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taxes are continuing upward. Moreover, 
the income shown on interim statements is 
subject to downward revision, because of 
possibly increased taxes, year-end reserves 


TRUSTS and ESTATES—September 1942 


and adjustments, and “renegotiation” of 
contracts as now provided by law, when the 
books are audited after the close of the 
year. 


International Collaboration Basis of Post War Period 


“6 HE present war will undoubtedly cre- 
ate far deeper and more widespread 
disruption of the economic and financial 
structure of society than did the war of 
1914-18. The field of direct conflict is 
more vast; the social upheaval more pro- 
found; many more countries have suffered 
invasion and occupation and blockade. We 
shall be faced with the necessity of build- 
ing a new system from the foundations. 


Two things are certain: after the war 
there will be a great dearth of foodstuffs 
and raw materials in Europe and in other 
areas, and there will be a dearth of means, 
to pay for the supplies which will be com- 
ing on to the markets in producing areas. 


One of the lessons of the 1914-18 war was 
the inadequacy of the relief available to the 
necessitous countries and the consequent 
difficulties which they experienced in re- 
storing a balanced economic position—dif- 
ficulties which left a legacy of trade restric- 
tions and of unmarketable surpluses of pro- 
duction in exporting countries. 


If in each area each country, acting by 
itself, bases its plans for reconstruction on 
its own efforts, restrictions, quotas, ex- 
change controls, prohibitions, in addition to 
excessive tariffs—will be intensified and 
multiply, and new vested interests will be 
rapidly created which it may take years to 
overcome. If, on the other hand, the plans 
of reconstruction can be solidly based on 
prearranged schemes of international co- 
operation, a much more rapid revival of 
prosperity and of international exchanges 
can be assured. The disruption and up- 
heaval caused by the war, and the resultant 
need to rebuild, will give an opportunity, 
such as may not recur, to plan the lines of 
future reconstruction on a new and sounder 
basis. The frame work of the plan ought 
to be settled during the period of the war. 
If everything is postponed until peace has 
been restored, it may well be too late. 


From summary of report by Economic, Finan- 
cial and Transit Department of the League of 
Nations. 


The first condition must be political se- 
curity and a general confidence in lasting 
peace. In the international sphere, the next 
steps are the restoration of an effective sys- 
tem of international payments and a re- 
opening of multilateral channels for world 
trade. The channels of international trade 
and payment which have been severed by 
the necessities of war must first be repair- 
ed, and the current of exchange restarted 
and the distortion of prices and price levels 
readjusted. For these purposes, a much 
larger degree of international collaboration 
than anything yet achieved will be neces- 
sary. Concerted action will also be re- 
quired with a view to preventing wide fluc- 
tuations in the prices of raw materials and 
foodstuffs such as those from which coun- 
tries suffered in the inter-war period. Aid 
to countries producing crude materials in 
achieving a better balance in their national 
economies, combined with joint internation- 
al measures designed to secure greater sta- 
bility of prices and markets for primary 
products and greater equilibrium between 
prices of primary and those of manufac- 
tured products, would go far towards real- 
izing the objectives in view. But free ac- 
cess to raw materials and the benefit to all 
countries, including the raw material pro- 
ducing countries, which may result from 
such free access can only be assured if 
multilateral trade is restored. What al- 
ternative is there which offers any pros- 
pect but a long continuance of economic dis- 
order? The whole world is linked together, 
for better or worse, and no country can 
long improve its position at the expense 
of others. 

The maintenance of various forms of 
economic control will be necessary, in cer- 
tain cases for a considerable time, after the 
war. There is no doubt that the sudden 
removal of inter-Allied and national con- 
trols after the last war contributed to the 
run-away price movement in 1920, the 
slump in 1921 and the subsequent currency 
chaos in Europe, and that it was thus one 
of the decisive causes of the movement to- 
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wards greater economic isolation that 
characterized the inter-war period. We feel 
convinced that if individual enterprise is 
to be preserved and multilateral trade re- 
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stored, the transition from a war to a peace 
economy must be effected by a gradual 
and internationally co-ordinated process of 
decontrol. 


Limits on Agricultural Output 


H. R. TOLLEY 


OMPETENT analysts believe’ that 
larger agricultural production will be- 
come increasingly hard to get as greater 
difficulty is encountered in obtaining the 
implements of production—the machinery 
and manpower, fertilizer and production 
supplies of all kinds. 


It is inevitable that many young farmers 
and farm laborers will be called to the 
army. Some of them will be replaced by 
women, children, old folks, and other less 
experienced help; but even if numbers of 
farm workers are fairly well maintained, 
the total efficiency is almost sure to de- 
cline. 

Farmers may have difficulty in obtaining 
enough nitrogenous fertilizers, and the 
shortage must be offset by increased plant- 
ings of winter legumes, greater utilization 
of manures, perhaps by use of oil-seed 
meals as fertilizers, and by priorities on 
use of available supplies. Overtaxing of 
transportation, warehousing and processing 
facilities may further increase the difficul- 
ties confronting farm producers in 1948. 

Every so-called commercial farm is prob- 
ably in full cultivation this year—and there 
are few idle acres. The total area of prin- 
cipal crops for harvest in 1942 is more than 
340 million acres, as compared with 332 
million acres harvested in 1941. 

New records have been made in per acre 
yields of crops and per unit yields of live- 
stock the country over during recent years, 
but it is not reasonable to expect such gains 
can be continued indefinitely. Nature has 
been kind, but a bad growing season would 
speedily check the rising trend of total 


From The Agricultural Situation, August, 1942 
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agricultural production. More than a little 
concern has been felt this year as to the 
possibility of adverse weather conditions. 

In striving to achieve a higher peak of 
agricultural production in 1943, the para- 
mount need is for food and fiber for mili- 
tary use at home and abroad on all united 
fronts. Possibly, after satisfying these 
extraordinary requirements there may be 
some tight situations with regard to the 
supplies available for civilian use. Sup- 
plies may bulk large in total, but there may 
be shortages of some foods and surpluses 
of others. It is conceivable that in order 
to safeguard the health of our people on 
the home front rationing programs may 
have to be extended. 

Of vital concern is the maintenance of 
adequate nutrition among our own civilians. 
Our national standards are high in compar- 
ison to those in other countries; neverthe- 
less, many deficiencies have been brought to 
light through the selective service. We 
cannot hope to make much larger supplies 
of food available for domestic civilian con- 
sumption during the war. Rather, we shall 
have to do everything possible to obtain 
better nutrition from improved handling of 
the foods we now have. 

The Department of Agriculture expects 
to develop for the guidance of farmers an 
over-all production program designed to 
meet the extraordinary wartime require- 
ments for food for civilian and military 
use and for Lend-Lease export, in 1943; 
but a program which must take into con- 
sideration the limitations and possibilities 
of our land resources and the limitations 
imposed by our diminishing production sup- 
plies. 


ACCOUNTS OF SERVICEMEN 
SOLICITED 


No Personal Property 


No Non-Resident Income Taxes 
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Spending Taxes 


T. DE SCITOVSZKI 


HE advantage of an expenditure’ tax 

over an income tax is that the former, 
unlike the latter, restricts expenditure re- 
gardless of whether it is made out of current 
income or accumulated savings. It seems al- 
most impossible, however, to collect such a 
tax on lines parallel to the collection of in- 
come tax,—that is, on the basis of “expendi- 
ture tax returns.” Evasion would be much 
easier and its detection much more difficult 
than in the case of the income tax. More- 
over, since the primary aim of such a tax 
would not be to provide revenue but to re- 
strain expenditure, a tax that is collected 
annually and within a year’s time-lag would 
not be very efficient. 


A more satisfactory way of collecting a 
progressive expenditure tax could be de- 
vised with the aid of coupons. Consumers 
would be given value of coupons, to be used 
side by side with money in paying for all 
purchases; and the tax would be paid on 
the basis of the amount of coupons “spent” 
per unit of time, say a month. The tax 
would be collected from the consumer either 


From ‘Political Economy of Consumers’ Ra- 
tioning,” Review of Economic Statistics—August 
1942. 


in advance, by selling him the coupons; or 
at the end of the period, by making him pay 
for spent coupons when he claims new ones. 
The first method would involve giving each 
person every month a book of coupons free 
of charge, which would enable him to spend 
freely within the tax exemption limit. If 
he wished to spend more than that, he could 
buy as many more coupon books as he liked, 
but each for a successively higher price. 
The second method would consist in giving 
him only one coupon book, which would have 
to last for the whole month. He would get 
the first book free of charge but could ob- 
tain his book for the next month only upon 
surrender of the previous month’s book and 
payment of the tax due on the coupons 
missing from it, on the basis of a progres- 
sive schedule.* The first method is some- 
what simpler, but the second guards more 
effectively against tax evasion by the inter- 
personal transfer of coupon books. Both 
have the serious disadvantage of involving 
the inconvenience of the use of ration cou- 
pons as a second currency. 


*The second method, and its administration in 
this country, have been worked out in detail in 
an unpublished paper by Miss Anne Aickelin and 
the present writer. 


German Price Control 
The Economist, June 27, 1942 


HERE are now three main price cate- 
gories in Germany, stop-prices, cost- 
plus-profit prices and fixed prices for arma- 
ments. Regional price control boards have 
been set up responsible for the control of 
stop-prices for civilian commodities. The 
cost-plus-profit prices are based on elabor- 
ate costing regulations, and the fixed prices 
for armaments, which cover now roughly 
1,700 armament manufacturers and repre- 
sent % of the total armament output in 
value, are fixed by the Government Depart- 
ments. The main object of fixed prices was 
to reduce prices and to relieve industrial- 
ists from the cumbersome assessment of 
costs which was introduced at the begin- 
ning of 1939; the new policy seems to have 
met with some success, and they are now 


contemplating its extension to civilian com- 
modities. There is no indication of the 
principles on which the staffs of the differ- 
ent Departments determine the prices of 
armaments. Industrialists have repeatedly 
moved to send representatives to these bod- 
ies but have been refused. The economic 
groups, however, that is, the former indus- 
trial federations, are consulted. 

The main pre-occupation of the Price 
Commissar at present is the prices of civil- 
ian commodities and foodstuffs. The press 
openly admits that the official price index 
has become largely fictitious. Prices for 
textile commodities and clothing, for ex- 
ample, are at least 50 per cent above the 
prices of September 1939. Vegetables, fruit 
and most food substitutes have also in- 
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creased considerably in price. Rents for 
rooms and flats have been rising for a long 
time. During the first two years of the 
war, the prices of unrationed commodities 
were allowed to rise unhindered in order to 
accelerate the depletion of stocks. Now one 
school of thought in the German press sug- 
gests that rising prices for civilian com- 
modities would be the most effective policy 
for skimming off excess purchasing power. 


The Price Commissar takes a different 
line. He wants to safeguard the price 
level; to prevent any tendency towards fur- 
ther increases; and, where possible, to re- 
duce prices. Electric bulbs, window panes 
and a number of electric articles have al- 
ready been reduced by from 6 to 12 per 
cent in price; the prices of vegetables and 
fruit have been fixed, and the display of 
price lists has been made compulsory. Price 
control remains a cornerstone of Germany’s 
controlled economy. 


Other Articles 


Post War Inflation Big Threat—Presents 
a brief survey of price movements during 
and after World War I. To prevent a sim- 
ilar post war inflation after the current 
conflict “it would seem essential that we 
maintain adequate economic controls dur- 
ing the period of reconversion of industry, 
tapering them off gradually as the transi- 
tion toward a peacetime economy progresses. 
This should not require the setting up of 
any new machinery of economic controls, 
only a planned, orderly, gradual demobil- 
ization of wartime control agencies rather 
than a precipitous one.” 


Unless this is done, there is danger that 
an immediate relaxation of controls will 
be followed by collapse and the charge that 
“private enterprise had failed to provide 
jobs.” 


From Thomas 8S. Holden ‘‘When the Threat of 
Inflation Will Be Worst,’ Barrons, August 24, 
1942. 


Cost of Living Controls—The ABC’s of 
inflation control outlined in a panel discus- 
sion by Willard Atkins and Anton Fried- 
rich, New York University; Prof. Montfort 
Jones, University of Pittsburgh; and Dr. 
Paul Cadman, economist, A.B.A. in Bank- 
ing, September 1942. 


How Canadian Controls Operate—This 
Series of articles covering various phases 
of Canadian wartime controls is of interest 


221 


to all American business men. Among 
the subjects covered are: retail price ceil- 
ing; subsidies; small business; consumer 
protection; marketing; comparative anal- 
ysis of U. S. and Canadian controls. 


The Quarterly Review of Commerce, University 
of Western Ontario, Summer 1942. 


“What It Takes To Block Inflation”—Dr. 
A. G. Hart presents estimates of the in- 
flationary gap by quarters up to the middle 
of 1948. To indicate the yield from var- 
ious income tax proposals, a detailed table 
is given showing the tax yields by various 
income groups. He concludes: “If our anti 
inflation campaign is not to prove a fiasco, 
really effective fiscal measures—meaning 
a currently collected income tax with low 
exemptions and high initial rates—must be 
put in force within a few months.” 


The Review of Economic Statistics, August 1942. 


Evaluation of Canadian Price Control— 
Canadian experience is described with spe- 
cial emphasis upon those aspects of inter- 
est to the U. S. business man: the subsidy 
program, retail squeeze, roll back and econ- 
omies program. Although prices have been 
successfully controlled to date certain prob- 
lems are beginning to emerge as a result of 
shortages and pressures for cost increases. 
Concerning the outlook, Dr. Backman con- 
cludes: “in a war economy the tendencies 
for higher costs become increasingly more 
acute as the war effort is intensified and 
its duration lengthened. Hence in one in- 
dustry after another the pressure will in- 
crease as available means of effecting econ- 
omies are fully utilized and shortages of 
goods become more severe.” 


Jules Backman in Dun’s Review, August 1942. 


FACTORY PRODUCTION IN THE UNITED STATES. 1939-42 
IMOEE MUMBERS + 1999 39-100 AOIWSTED FOR SEASONAL VARIATION 


' ' 1942 
TOTAL PRODUCTION BA0ED OF FEDERAL BESEATE DATR (© Rowen apPRO aims TION 


From The Agricultural Situation, July, 1942. 





S the gap between tax income and 

budget expenditure widens — as is 
inevitable under accelerating war costs 
—some form of compulsory savings 
looms as imminent, to counteract the 
growing inflationary pressure. The pres- 
ent war bonds, sold to individuals pri- 
marily as a means of withholding pur- 
chasing power, constitute a continual 
and increasing threat to the stabilization 
effort, being redeemable practically at 
the pleasure of the holder. This “hot 
money” could assume dangerous propor- 
tions in event of a general inflation 
“scare.” There are a number of ways 
in which Deferred Payment Bonds—and 
stamps — (irredeemable for the dura- 
tion of the emergency) could be imme- 
diately useful, as for post-war credits 
and reserves, tax refunds and wage in- 
creases. Perhaps for partial payment of 
bequests or gifts, or corporate dividends 
and interest, such postponed payment 
would have general advantages, being 
a more definite brake on inflation and 
post-war backlog of consumer income. 
The major part of the $10 billion of out- 
standing bonds could, of course, be 
cashed, but that is no reason for adding 
to the redeemable stock. Any deferred 
payment plan may also require some 
freezing of savings accounts. 


Any such general provision would 
probably be subject to certain minimum 
or prescribed emergency exemptions, 
but this would not be an insurmount- 
able difficulty. In case of special indivi- 
dual need, the machinery for personal 
loans which already exists in regular 
banking channels, may be used. Under 
more strict regulation and standards pre- 
scribed by government banking author- 
ity, the banks might be in a unique posi- 
tion to render service. Restrictions 
would have to be put on loan practice 
anyway if it threatened to counteract 
any deferred-spending program, but as 
loans on the collateral of government 
bonds—with certain rediscount privi- 
leges—the banks would be able to shift 
the emphasis of their appraisal from the 
safety of the loan to the need of the ap- 
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DEFERRED PAYMENT WAR BONDS 


plicant. A study of the experience of 
personal loan departments and Morris 
Plan banks should be instructive, if a 
workable policy can be found for check- 
ing the validity of loan requests, with 
the burden of proof on the applicant. For 
emergencies requiring only routine 
checking, redemption might be effected 
through government agencies such as the 
post office. The question is one of com- 
parison of various means of converting 
current into deferred income, and it is 
imperative that the discretionary power 
over any great store of hot money be 
in very responsible hands such as those 
of bankers and the government. 


Secondary Market Distributions 


Shields & Company, of New York City, 
have issued a booklet entitled “A Review 
of Secondary Market Distributions,” in 
which are listed a large number of secur- 
ities which have been sold by that method. 
The foreword describes the important func- 
tion of such distribution, in which the com- 
pany has had an active part, as follows: 

“The necessity for liquidating large 
blocks of securities owned by estates and 
the increasing tax burden have brought 
about a need for this type of liquidation 
which has little to do with the merits of 
the individual stock itself. As a result the 
subsequent market experience of issues in 
which there has been a secondary distribu- 
tion has been very similar to the action 
of the market as a whole. Investors have 
realized this and as a group have no fear 
that the offering for sale is the result of un- 
favorable inside information or is an indi- 
cation of an over-priced security. 


“The ease with which large blocks of 
securities can be sold is influencing and 
may cause a fundamental change in invest- 
ment policy. Managers of large funds have 
in the past hesitated to purchase substan- 
tial blocks of securities which lack an active 
market on a leading stock exchange. The 
success of Special Offerings and Secondary 
Distributions has now made this considera- 
tion of less importance and has been very 
reassuring to holders of large blocks of 
equities.” 
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Foreign War Economy 


BRITISH TAX LOAD—If every penny 
were taken away from those whose net 
income after taxes is now $8,000 the Ex- 
chequer would gain about $120,000,000. The 
number of persons with net incomes after 
taxes of between $4000 and $8000 has de- 
clined to 105,000 from 155,000 in 1938. 
Between $8000 and $16000 the drop has 
been from 56,000 to 30,750. Only 80 per- 
sons retain net incomes in excess of $24,000 
as compared with 7000 before the war. 
The daily cost of the war is now $50,000,000 
as compared with $33,000,000 two years 
ago. Approximately 45% of the expendi- 
tures is covered by taxation. The total na- 
tional debt has increased to more than $56 
billion as compared with about $36 billion 
before the war started. Voluntary savings 
to date are estimated at approximately $17 
billion—which represents an offset to most 
of the increase in the debt. 


CANADIAN EMPLOYMENT CON- 
TROLS — All employment is controlled by 
Director of National Selective Service in 
collaboration with Ministry of Labor and 
the National Defense Department. 

The four principal regulations in this 
tightened control are: 


1. No employer may dismiss any employe 
and no employe may quit any job with- 
out giving seven days’ notice in writing. 

. All employers must report to Selective 
Service employment offices their future 
labor requirements and must fill their 
current labor needs only through these 
offices. 

- No person capable of working may re- 
main voluntarily unemployed, and any 
person jobless for more than fourteen 
days can be ordered to take full-time 
suitable employment. 

-. No person may look for a job and no 
employes may hire any worker unless 
that person holds a Selective Service per- 
mit to seek employment. 

Workers who take war jobs have their 

travelling expenses paid by the govern- 

ment. 


SWEDISH RATIONS — The Swedish 
Government has placed moosemeat under 
meat rationing, prior to opening of the fall 
hunting season. It is estimated that about 
900 tons of bone-free meat will be sent to 
market, corresponding to one week’s ration. 
To reduce the “black market” temptation, 


hunters will be allowed to keep a quarter 
of the first five moose, but must sell the re- 
mainder to butchers at prices fixed by the 
Government. The Food Commission has 
granted an extra ration of four eggs per 
capita for the current four week period, 
and granted children under 15, 200 grams 
(7 ounces) extra cocoa. 


DEDUCTION AT SOURCE IN CAN- 
ADA — Beginning September 1 Canadian 
banks and other employers began deduct- 
ing income tax collections from wages and 
salaries of employees and officers. Employ- 
ers are responsible for making the deduc- 
tions. Employees other than single persons 
making no personal savings, are responsi- 
ble for filing with the employer a form giv- 
ing information which will prevent undue 
deductions being made. In addition, a 7% 
deduction is made from all interest and 
dividend payments. These deductions must 
be remitted to the Inspector of Income Tax 
within one week. 


BRITISH FOOD SUBSIDIES — The cost 
of food subsidies early this year was at the 
rate of £127 millions per annum, after al- 
lowing for £10 millions profits realized on 
certain commodities. 

£ millions 
Flour, bread, oatmeal and animal feed- 

ing stuffs 
Meat 
Potatoes 


Milk products, bacon and ham, carrots 
and other items 


AUSTRALIAN “AUSTERITY CAM- 
PAIGN”—Further restriction of sporting 
meetings and de-emphasizing newspaper 
and radio station treatment of sporting 
news to barest essentials. Increased taxa- 
tion on all classes of entertainments, begin 
ning with a tax of about five cents on 16c¢ 
tickets, and rising proportionately. Re- 
duced consumption of liquor. Higher taxes 
on beer, spirits, cigarettes and tobacco, and 
playing cards. 

Meals at hotels limited to three courses. 
Penalties for breaches of Prices Regulations 
will be increased. Press and radio have 
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been asked to eliminate from “social news” 
reference to, or photographs of, any person 
or organization not engaged in wartime 
activity. 

Prime Minister Curtin has called upon 
Australians “to cut from our lives every 
luxury, every relaxation, every temptation 
to slack.” It is expected that by the end 
of 1942, 60% of the 2,500,000 males between 
14 and 65 will be on fulltime warwork of 
some kind. 


DISTRIBUTION OF BRITISH WAR- 
TIME INCOMES — The London Economist 
estimates the changes in income distribu- 
tion resulting from the British war effort 
as follows: 


Range of Gross Net Incomes 


Aggregate Gross 


Income (£) Incomes After Income Taxes 
1938-39 1941-42 1938-39 1941-42 
(Millions of £) 

Under 125 1650 2100 1650 2098 
125— 500 1850 2815 1827 2547 
500—1000 350 455 310 330 

1000—2000 — 270 800 223 185 

Over 2000 __ 530 530 330 205 


Of the £835,000,000 in income taxes paid 
in 1941-42, 53% was paid by those with 
incomes in excess of £1000 ($4000); an ad- 
ditional 15% was paid by those with in- 
comes between £500 and £1000. Although 
80% of the income was received by those 
with earnings of less than £500 ($2000), 
they paid less than % of the income taxes. 
They were affected, however, by the very 
heavy purchase tax which was 24% for 
many types of products. 


GERMAN WAR SUPPLIES — The fol- 
lowing table gives quantities in thousands 
of tons for 1941-42 and 1942-43 of German 


demands on France. 
1941-42 1942-43 


ee ee 550 800 
NS Sates Jat Oe ag 700 800 
RRS Re seer eee 135 200 
a ee es 125 250 
Ee eee eee 10 10 
I saps lng eo 650 650 
SUE. ccibioikdapbeiddhcieideiamdiibiipbiiante 400 450 


Germany obtained only some 250,000 tons 
of the wheat last year due to a bread grain 
shortage in France. 

Therefore the additional 250,000 this year 
may be intended to make up arrears. The 
lack of fodder may bring increased slaugh- 
tering of French cattle, thereby enabling 
Germany to obtain all the meat she asks. 

France is a patchwork of famine and 
plenty. 
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There are towns where food can be found 
in abundance by those with cash. In many 
places menus openly list on ration and off 


ration prices. 
—N. Y. Times, Sept. 14, 1942, 


LABOR CONTROL IN VICHY FRANCE 
— Government can force men between ages 
of 18 and 50 and females between 21 and 
35 “to execute any work the government 
may judge necessary in the superior inter- 
ests of the nation.” Labor may only be 
hired or fired through the labor inspection 
services. Everyone in above categories 
must “be able to prove he is engaged in 
work useful to the country” unless he is 
judged medically unfit. To facilitate the 
filling of shortages, “employers will have to 
provide technical and professional educa- 
tional systems” in line with governmental 
decree. Fines for evasion range up to 
30,000 francs with fines doubled for repe- 
tition of offense. 


OTHER DEVELOPMENTS 

Paper salvage in United Kingdom equiv- 
alent to cargo space of 200 ships expected 
this year. Every form of wastepaper must 
be saved with severe penalties provided. 


Cuban government requires all manufac- 
turers, wholesalers, commission merchants 
and other factors to report monthly their 
stocks of edible oils and fats, rice, wheat 
flour and beans. 

Sweden has confiscated all crude rubber 
stocks in the country. Practically all rub- 
ber tires and tubes are earmarked for mili- 
tary use. 

New Zealand has curtailed non-military 
public works expenditures very sharply. 

The newsprint industry is the first one 
in Canada to be subject to a concentration 
order. 

Sugar rationing has been introduced in 
Australia. 

A variety of military stores and equip- 
ment is made available to American soldiers 
from Australian stocks, including field ar- 
tillery, camp stores, gasoline, oil and lubri- 
cants, uniforms and uniform material, mo- 
tor vehicles, electrical equipment, foodstuffs 
(of a type not included in army rations) 
and medical and dental supplies. At present 
equivalent quantities of fuel oils are being 
received under Lease-Lend. In addition ar- 
rangements have been made to divert part 
of Australian manufacturing capacity to 
United States requirements. 






















































































"But that house 
wasn t there 10 hours ago!" 


Here’s the story of a lumber merchant 
who thought he ought to do something 
about war housing. “In ten hours,” he said 
to the U. S. Navy, “I can put up a six-room 
house, ready for occupancy, complete to 
the last curtain rod and brick in the fire- 
place—not a portable, mind you, but a 
finished, livable residence.” 

The Navy replied: “Show us.” He did— 
in nine and one-half hours flat, before as 
critical a quorum of housing experts as 
could be mustered in the nation’s capital— 
and got the government order. 

But — this twentieth - century Aladdin 
needed to buy in volume to create his pre- 


fabricated wonder-house on the large scale 
required. He could have credit, certainly, 
but he wanted to buy for cash to speed the 
whole operation and to retain complete 
initiative in determining when, where and 
how to make his purchases. His local bank 
called in the Chase; a substantial loan was 
made quickly to the manufacturer—in 
which our correspondent bank, of course, 
participates. Now, every day, rows of houses 
are springing up where vitally needed. 

This is but one among hundreds of actual 
instances where bank loans are definitely 
speeding, simplifying, furthering the war 
effort along the industrial front. 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 
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Three Important New Books 


The Shifting and 
Incidence of Taxation 
“33.25 Von MERING 


(1942) This new book meets a long existing need of practical tax 
analysts and students of public finance for a thoroughly modern 
treatment of the principles of tax shifting. The book achieves 
comprehensive coverage of different types of taxes by analy- 
tical approach rather than by classification of taxes according 
to their superficial resemblances. The author has contributed 
some novel ideas and new approaches to the theory of tax shift- 
ing which economists generally should find of much interest. 


By Otto von Mering, Tufts College 


a Monetary Theory 
$3.50 HALM 


(1942) This book is a realistic theoretical treatment of all the 
major problems of monetary analysis and policy. The mone- 
tary analysis is well integrated with the “real” or “non-mone- 
tary” aspects of economic relations and rises far above the 
confusions and shortcomings of one-sided monetary interpre- 
tations. 

The New York State Banker, says: “We all need to read a 
book like Monetary Theory once in a while to keep us alert to 
the things which distinguish a good banker from a glorified 
clerk . .. . The treatment is new.” 


By George N. Halm, Tufts College 





a Air Transportation 
$3.75 PUFFER 


(1941) Presenting results of a thorough investigation, this book 
analyses the economic and legal characteristics of the air trans- 
portation industry and studies past and present federal legis- 
lation to determine whether it has been sound or unsound. 
Laws and administrative activities dating from the approval of 
the Kelly Act in 1925 up to the present time are covered. The 
difficult problem of price discrimination and its regulation is 
clarified. It evaluates the efficiency with which federal laws 
have been administered and suggests improvements in law and 
administration. 

By Claude E. Puffer, University of Buffalo 


THE BLAKISTON COMPANY, Philadelphia 


Publishers of Books Since 1843 





FINAL 


KkaKK 


LO biieba bly 


uyzivanre: 


Tomorrow: Celli lasye 
bietinl bhi liet 


Vol. 6 Me dtu, 


The Draft Muddle 
When Will We Determine Essential Civilian Jobs? 
Editorial 


F effective work is to be done on the home front and the civilian sup- 

porting economy is to be run by those with the “know how,” a more 
consistent, logical and definite draft policy will have to be set forth by 
Washington. At the present writing no one between the ages of 18 and 
45 knows whether to make plans for carrying on his work, his civic asso- 
ciations, his defense activities, his family arrangements,—or to choose his 
own weapons by enlistment. Unless military classification is quickly 
clarified, a considerable rush for commissions will develop on the part of 
those who cannot see their way to decently supporting a family on a pri- 
vate’s pay and allowances. 


But what does this mean behind the scenes? This uncertainty of status 
can degenerate into an attitude of half-hearted attention to the job now in hand 
to an extent that will seriously impair the war effort as well as the civilian 
morale. We are not dealing with statistics and groups of automatons; we are 
concerned with human beings on whose efficiency depends the supply of the mili- 
tary and civilian machines. The personnel shifts have already lowered operating 
efficiency of much of our business life, and who can take interest in learning any 
job which he may have to give up in a few days or weeks? The emphasis on 
manual job deferments in war plants (without classification by ease of replace- 
ment) may deprive the armed forces of able men and essential industry of able 
management. 


E need every ounce of effort usefully employed, and the Manpower Com- 

mission, together with Selective Service, has a grave responsibility to de- 
lineate, without waiting for elections, (they won’t delay Nazi or Jap attacks) 
the essential civilian as well as military needs. Lack of such coordination will 
result in the same sort of fiasco that the shortage of a few materials—or parts 
—has occasioned in the production line. Definite objectives for the civilian popu- 
lation are officially lacking; the average man is in a state of indecision induced 
by conflicting statements of high government officials as to what is essential 
work and who “may” be called. Induction is a science which must balance re- 
sponsibilities to country, to productivity, to business and civic ties, and to fam- 
ily obligation. It is unfair to ask local boards of busy men to assume this re- 
sponsibility and avoid the vagaries that will pass for unfairness and favoritism. 
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18 and 19 year olds or family men. 


good for the job in hand is the one to choose. 


We cannot horse-trade with men by saying that we will have to call either 
Whichever group is capable of doing the most 
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Nor is it reassuring to learn that 


there is so little policy, let alone uniformity of action, governing the local draft 


boards. 


The American way has always been to exercise initiative; in this stage of 
organization it is most incumbent on each man to use his best judgment and in- 
itiative to determine where he can use his faculties and training to best ad- 
vantage—remembering that if we lose the military battle he will have no privi- 
leges as an individual, and also that if we do not preserve a solid home front and 


supply line, the men at the front will be unable to do their best. 
best of men to keep the show going on both fronts. 


All Aboard for Madrid 


Stockholders of Compania Hispano-Amer- 
icana de Electricidad, S. A., “Chade” have 
been notified that the general meeting will 
be held on September 30 at the Head Offices 
of the Company, Avenida Jose Antonio 15, 
Madrid. In accordance with Article 12 of 
the by-laws, stockholders wishing to attend 
the meeting must deposit their shares at 
least seven days in advance, at Guaranty 
Trust Company of New York, 140 Broad- 
way or Credit Suisse New York Agency, 30 
Pine St., which will issue an admission card. 


organizations. 





STEADFAST 


The Trust Department of this old New England in- 
stitution adheres steadfastly to sound principles in the 
supervision and management of estate property. We 
serve as executor, trustee and administrator, and pro- 


vide complete fiduciary service for individuals and 


Trust Department 
The National 


Shawmut Bank 


40 Water Street, Boston 
Member Federal Deposit Insurance Corporation 


It will take the 





Inflation and the Investor 


A brochure under the above title, issued 
by E. W. Axe & Co., discusses the possi- 
bility of inflation in the United States, and 
the five forms of investment usually em- 
ployed to counteract the effects of inflation: 
real estate, foreign currencies, foreign 
stocks, domestic common stocks, and com- 
modities. The history of the German and 


French post-war inflation is described, with 
observations on how the investment policy 
suggested would have fared in the light 
thereof. 







































CURRENT EVENTS 


Trust Business and the War 
Opportunities and Cautions in Serving Smaller Estates 


Participants of Roundtable of Banking’s “Convention in Print”: 


H. M. BARDT, Bank of America, N. T. & S. A., Los Angeles 
FREDK. A. CARROLL, National Shawmut Bank, Boston 
HAROLD ECKHART, Harris Trust & Savings Bank, Chicago 
LOUIS HEADLEY, First Trust Co. of St. Paul 

TOWNER PHELAN, St. Louis Union Trust Co., St. Louis 

FRANK SAYRE, Pennsylvania Co. for Insurances, Philadelphia 
MERLE SELECMAN, Secretary of Trust Division, A. B. A. 
GILBERT T. STEPHENSON, Graduate School of Banking, A. B. A. 
RICHARD STOCKTON, Wachovia Bank & Trust Co., Winston-Salem 


MALLER estates resulting from the 

great taxation of income as well as 
inheritance was subject of general com- 
ment by these trust contributors and by 
inference one might add the similar 
effects of monetary inflation trends as 
to effective size of estates and trust 
funds and fees. The Common Trust 
fund was generally acclaimed as an 
essential tool to the adequate standards 
of service for smaller estates, with pro- 
fit to the trust institution. Adoption of 
this investment media, for so long the 
orphan of a few sturdy pioneers, is 
properly urged to provide for handling 
the greater volume which must make up 
for the smaller individual size. Greater 
possibilities standardization or uniform- 
ity of procedures should be studied, and 
Operating Economies, which can be done 
“if all officers and employees are made 
cost-and-economy conscious,” Mr. Sayre 
remarked. 

The war will decidedly change the 
character of the Trust Market, accord- 
ing to Me. Phelan, particularly in re- 
quiring institutional service for those 
going into war and related activities 
with agencies and trusts being increas- 
ingly used by people who have no time 
for personal financial affairs. Swbstitu- 
tion for individual fiduciaries, called 
away for example, will be a service which 
will often be continued after the war, 
in the opinion of Mr. Carroll who cau- 
tions, however, against falling heir to 
potential liabilities for acts of predeces- 
sors, unless cleared by the court or by 
existing laws such as recently enacted in 
Rhode Island and other states (page 276 


of this issue), the example of which must 
be followed elsewhere for safety. It be- 
ing a natural instinct for energetic peo- 
ple to accumulate savings, to engage in 
business and assume family responsibil- 
ities, solicitation of their estate business 
should be continued. While uniformity 
of Rates, and increases in some cate- 
gories or jurisdictions were urged, in 
view of greater personnel costs and com- 
plexity of tax structure and government 
regulations, part of the expense increase 
might properly be absorbed as a contri- 
bution to the war effort. According to 
Mr. Thesis this would presumably apply 
especially to those called to distant ser- 
vice. Mr. Bardt suggested a_ special 
type of Agency service for employees of 
aircraft companies who are sent over- 
seas, as follows: 


“The usual arrangement provides for 
the payment of a small portion of the 
monthly salaries to the employees, di- 
rectly, in the foreign countries, and the 
remainder to the trust institutions as 
agent. The latter, under a letter of in- 
structions, undertakes to pay certain 
designated monthly obligations, as well 
as the purchase of War Savings Bonds 
and the deposit of the balance, if any, to 
a savings account in the name of the 
employee. This service is offered at 
practically cost, and a large number of 
such accounts have been accepted by sev- 
eral trust institutions in the Southern 
California area.” 


As might be expected of a profession 
with a long honorable record of personal 
service, the trust participants generally 
showed a keen appreciation of the human 





element so often lost sight of in these 
statistically and financially astronomical 
days, not only to war servants but in 
reference to Personnel problems. Point- 
ing to loss of about one-third of the trust 
department man power to armed or other 
services, and lure of presently higher 
industrial pay to women—replaced main- 
ly from high school graduates and college 
girls, some experienced women and de- 
ferred men—Mr. Eckhart spoke of the 
sympathic understanding and assistance 
necessary to extend in the readjustment 
to relieve concern of these people over 
the new work and the future uncertain- 
ties, and often the breaking up of the 
family, and he urged a liberal attitude 
in time off to visit relatives in service. 


Stating that “the present generation 
will be the last to leave estates of large 
proportions,” Mr. Stockton brought up 
the interesting point that tax increases 
“will probably limit the creation of Irre- 
vocable Trusts. It will be almost im- 
possible to accumulate out of income the 
amount required to pay the gift tax on 
an irrevocable trust of any size and there 
will be a natural disinclination to reduce 
one’s assets by a sale in order to pay the 
gift tax. People of wealth are already 
having serious difficulty in obtaining 
enough net income to take care of their 
living expenses and existing obligations. 
They will be disinclined to take a step 
that will reduce further such net income 
during their lives notwithstanding legiti- 
mate savings in income and estate taxes 
that might be effected by the creation of 
an irrevocable trust.” 

It is the policy of most larger trust 
banks to take War Damage Insurance. 
It is prudent and the surcharge risk far 
smaller for premiums so paid than for 
potential liabilities, Mr. Selecman re- 
ported on the basis of a survey of 60 re- 
plies for 30 states. Inland areas are the 
chief exceptions, both on property in 
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trust and mortgaged, those in more “vul- 
nerable” places requiring such protection 
if authorized by the mortgage, or re- 
questing mortgagors as individual case 
dictates. They recommend such coverage 
in directional, co-fiduciary and even 
agency accounts. 

Of utmost importance to avoid much 
hardship is the duty of advising drafts- 
men of wills for those in or going into 
military service to consider a provision 
authorizing estate payments or distribu- 
tions to beneficiaries upon notification 
that the testator is “missing” or at some 
designated period shorter than the pres- 
ent legal requirement of a lapse of seven 
years. This suggestion by Mr. Stephen- 
son should be called to the attention of 
every attorney and testator. 


There is nothing more important in 
trust administration than a grant of ade- 
quate Investment Powers. Mr. Headley 
pointed out, “When reliance upon the rule 
of prudence has become as general as it 
is today, it is desirable that it be em- 
bodied in the law, leaving the exceptional 
case to special treatment. This is so 
not only for the benefit of those who fail 
through neglect to adopt the modern rule, 
but in fairness to the many testators and 
settlers in the past who have relied on 
the state to keep investment provisions 
up to date. Legals “now yield an inor- 
dinately low return partly because they 
are ‘legals’; corporate financing is in- 
creasingly done through equities, mak- 
ing first liens less available; the new 
jurisprudence does not attach the same 
value to a contract that the old jurispru- 
dence did; the dollar is not what it used 
to be.” 


Tax Publications, of Boston, is preparing 
its annual analysis of the Federal Revenue 
Act, for distribution by banks and trust 


companies. The booklet will reflect im- 
portant changes in Federal taxes made by 
the measure when passed. 


COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
CITIZENS & SOUTHERN NATIONAL BANK 





CURRENT EVENTS 


Labor’s Chief Need: Job Security 


FRANKLIN B. KIRKBRIDE 


HE pendulum of 

public thinking 

keeps swinging back 

and forth as needs and 

abuses develop. The 

thinking of this coun- 

try lagged far behind 

that of England and 

Scandinavia when the 

demand for social se- 

. curity, the protection 
of the worker and his family, became a 
live issue overseas. Today reforms are 
universally approved in this country 
which a decade ago were hardly thought 
of. They have come as the result of in- 
sistent demand, but the growing pains 
which have accompanied their adoption 
have not been comfortable. Abuse of 


privilege has not been banished totally. 


The great mass of loyal workers, un- 
organized and organized, are not vocal. 
It is organized minorities, and more es- 
pecially their leaders and strong-arm 
squads of “pullers in” who infest the 
sidewalks and proclaim the millennium 
of omnipotent labor. Clear-thinking, 
fair-minded business men believe whole- 
heartedly in responsible organization not 
only for labor, but for business, for relig- 
ion, for politics, for the manifold activ- 
ities of a representative democracy. Tak- 
ing the gangster and racketeer out of 
labor is, therefore, just as important as 
taking special privilege out of business. 
Government must be the arbiter, holding 
the scales of justice even. 


Labor’s Viewpoint 


T is important to understand how 

labor, the great silent mass, as dis- 
tinguished from the loud-mouthed leader, 
splitting ear drums with outpourings of 
warmed-over platitudes, feels about fun- 
damental issues. On the laboring classes 
rests the responsibility for maintaining 
not only our free enterprise system but 
the output that sustains and protects it. 


The factory worker is fundamentally 
a capitalist in outlook. He believes 
strongly in profits, that capital deserves 
a fair return. While having no great 
horror of government ownership the 
worker is inclined to approve it only as 
a corrective in isolated situations, and 
the reason for this viewpoint is clear, 
for the energetic worker is fired with 
ambition and considers himself a poten- 
tial business man, who would like to own 
a going business of his own. 


The worker sees clearly and feels keen- 
ly the defects of our system of private 
enterprise. Lack of security, resulting 
from irregularity of employment, dis- 
turbs him profoundly, he feels he has 
been short-changed in the rewards of in- 
dustry. He is less keen to share in the 
problems of management than in the 
fair division of profits. 

Capital, management and labor are not 
the only interested parties. The public 
interest is paramount, pressure groups 
notwithstanding. The factory worker 
believes that management, in its eager 
search for profits, neglects its obligation 
to the man on the job and to society at 
large. Substantial majorities are said 
to feel that most workers are paid as 
little as the businesses can get by with, 
that industry tries to maintain rather 
than to lower prices of their products and 
that business is to blame for not doing 
more to reduce depression cycles. They 
admit that, spurred on by government 
and labor unions, working conditions 
have been improved, that there has been 
an effort to keep workers on as long as 
possible in bad times and to favor the 
older hands. 


Size Versus Monopoly 


ANGEROUS concentration of power 
is felt to be a fault in our economic 
system. Monopolies and big business 
have squeezed the little fellow, hence 
their control continues to be one of the 
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important public concerns. This does not 
blind the worker to the benefits from 
large-scale enterprise. Where would we 
be today on the production front were 
it not for our great corporations? It is 
they, backed by capital and skilled man- 
power, that will be the deciding factor 
in making victory possible for our armed 
forces and those of our allies. 

But Government regulation is essential 
if the dangers inherent in big business 
are to be avoided. This rather than gov- 
ernment ownership is the solution de- 
sired by the worker. 

Management at least subsists during 
bad times, while labor may starve. Con- 
sequently, equal treatment should be the 
basis for a close and enduring relation- 
ship. Security comes before higher pay. 
Next in order come more adequate pro- 
vision for old age, profit sharing, shorter 
work-hours. The worker today thinks 
he has the greatest chance of realizing 
his objectives through pressure by 
unions, government regulation and pro- 
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tection. It is.the old “balance of power” 
theory. 

Too powerful unions are likely to de- 
stroy business, just as unregulated bus- 
iness is likely to defeat the ambitions of 
the worker. So he is inclined to leave 
free enterprise alone wherever it works 
well, but wants government to step in 
wherever he thinks free enterprise falls 
down. 

With such sentiments and objectives 
the aim of the great mass of loyal and 
efficient workers, is it not the duty of 
capital to bend every effort to secure an 
impartial attitude on the part of govern- 
ment? Must not the labor union accept 
responsibility regulated by law? Is not 
a forward-looking viewpoint essential on 
the part of management, alive to the as- 
pirations of the workers? Enlightened 
self-interest of American business can 
give the worker the security he craves 
and the reward he deserves. The lead- 
ers in business and industry are already 
setting the pace. 





Fiduciary activities of national banks by Federal Reserve districts as of June 30, 1941 
(Money figures are to nearest thousand) 
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Classification of investments in living and court trust accounts 





Real- 
estate 
mort- 
gages 


Per- 
cent 


Per- 


Bonds cent Stocks 


Per- 
cent 





Total 
invest- 
ments 


Per- 
cent 


Real 
estate 


Per- 
cent 


Mis- 
cella- 
neous 





$3,710,387 | 49.43 | $2,435,900 | 32.45 | $492,431 





6.56 


$543,692 | 7.24 | $324,265 | 4.32 | $7,506,676 





The above tables are taken from the report of the Comptroller of the Currency, 
just released. For preliminary report, see March 1942 Trusts and Estates 257, and for 
comparison with previous year, May 1941 Trusts and Estates 536. 





(This is one of a series of advertisements recently published 
by the Guaranty Trust Company of New York, 
in New York City newspapers.) 


Improper Execution of Will 
Defeats Declared Intentions 


A case in the Surrogate’s Court, New York County, concerned 
a will that had been executed under the supervision of a notary 
public. Testimony showed that the persons whose names were 
signed as witnesses never saw the testator. This will was denied 
probate because the requirements of law respecting execution had 
been entirely disregarded. In his opinion the Surrogate empha- 
sized the consequences of failure to employ lawyers in the 


preparation and execution of wills. He said: 


“* * * * testators thereby run the risk of frustrating their own 
solemnly declared intentions and rendering worthless maturely 
considered plans for the disposition of estates whose creation 
may have been the fruit of lives of industry and self-denial.” 


(142 Mise. 7.) 


Guaranty Trust Company 
of New York 


140 Broadway 
Fifth Ave. at 44th St. Madison Ave. at 60th St. 


EXECUTOR - CO-EXECUTOR - TRUSTEE - CO-TRUSTEE 
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WANTED 
Progressive Banks and Trust Companies 


Genuinely Interested in Selling 


TRUST SERVICES 


on a large scale 


Give the public what IT wants in trust service. 


Handle small and moderate sized accounts when satisfied 
it can be done profitably. 


must 
be 
willing 
to 


Cooperate with other banks and trust companies for their 
mutual benefit. 


Assist the war effort by rendering, on a profitable basis, 
real service to men in the armed forces and their families 
at home, 


Read a quantity of material thoroughly to gain complete 
understanding of a plan. 


Approach local problems with a view to SOLVING them. 





Spend money to make money. 


If you are unwilling to do any one of these things, you will not be interested in the 


TRACE MARK AEG 


We trust men have done a great deal 
of talking to ourselves about operating 
and sales problems, and the need for 
explaining to the public at large exactly 
what we can do for them—in language 
they can understand. The time is ripe 
for us to turn our discussions into 
action. 


The suggestions of able trust men 
throughout the country have been com- 
bined, by a trust officer and expert as- 


sistants, into a unified plan to merchan- 
dise trust service to the entire nation. 

It solves many practical problems, 
circumvents obstacles, and assures 
trust institutions the benefit of their 
promotional efforts. It provides com- 
plete family security, available only 
through corporate trust service. It 
stimulates legal business for your 
friends, the attorneys. 


You CAN sell your trust services NOW to produce a PRESENT INCOME. 


Inquiries are without obligation, but should be made only on authority of the 
executive head of your institution and will be answered with information by mail. 


Bankers Security Company 


1 NORTH LA SALLE STREET 
CHICAGO, ILLINOIS 
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Blueprint for Profitable Trust Business 


ALLEN CRAWFORD 
Vice President, Bankers Trust Company, Detroit 


The remarks which follow represent the personal viewpoint of the 
writer, who believes that it is possible to operate the trust business on such 
a basis as to make the payment of regular dividends to stockholders a 
pleasing actuality instead of a hoped-for-possibility. His opinions, criti- 
cisms and suggestions are based on fifteen years of close association in 
the field of developing and administering trust business, for two companies 
engaged, EXCLUSIVELY in the fiduciary field, which have a successful 
record of dividend payments to their respective stockholders.—Editor’s 


Note. 


NE of the most commonly accepted 

plans for insuring a profitable trust 
business has been the establishment of 
a minimum figure, below which all prof- 
fered business is per se non-profitable 
and therefore unacceptable to the cor- 
porate fiduciary. Another device has 
been to increase the fee schedules, 
whether set by legislative enactment or 
by private agreement. Such moves may 
be both necessary and proper in certain 
areas, but are not the final solution of 
the basic problem. Any trust depart- 
ment dazzled by such a pleasant fallacy 
will shortly find otherwise. 

In some quarters the ‘minimum valua- 
tion’ rule has received so much lip ser- 
vice as to leave the impression of wide- 
Spread acceptance as a panacea. The 
apparent logic which makes it appear 
worthy of adoption disappears under de- 
tailed and critical examination or under 
actual working conditions in the field. 


Consequences of Dollar Yardstick 


UPPOSE that a trust department has 
set up a minimum gross valuation of 


$100,000 for appointments under wills, 
living trusts and life insurance trusts, 
and declines to accept business not com- 
ing up to this level. What happens? 


1. It automatically limits and narrows 
its field of operations for the very sim- 
ple and obvious reason that there are 
fewer people worth $100,000 than there 
are who are worth smaller sums—and 
getting fewer every tax day, with 
heavier income taxes making accumula- 
tion of large fortunes a most uncertain 
possibility. 

2. There is danger of giving offense 
to a potential customer by declining prof- 
fered business on this arbitrary basis. 


3. If every estate appointment were 
going to mature within ten days after 
being secured, the mimimum valuation 
rule would easily justify itself. In the 
intervening years between acceptance of 
the appointment and its maturity many 
things happen. The rejected estate of 
$25,000 today may be tomorrow’s estate 
of $100,000 or more. And there is no 
guarantee that the $100,000 estate of 
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1942 will be worth that sum when it 
matures as a decedent estate. 


4. Corporate fiduciary service is 
neither quickly nor easily understood by 
those who are not closely associated with 
it. Why complicate the task of selling 
trust service by introducing rules which 
lead to further misunderstanding and 
might tend to frighten away prospects? 


5. The lapse ratio of appointments 
under wills and testamentary trusts to 
completed (matured) business is a var- 
iable factor and while I do not have any 
figures showing how high this percent- 
age will run, I am convinced that the size 
of the estate does not affect this lapse 
ratio. For that reason I think it is 
better to have more potential customers 
on the books, regardless of the size of 
their estates at the time the appointment 
is made, than it is to have a smaller num- 
ber of large estate appointments. 


While is must be realized that only a 
very few of these appointments will 
mature in time to produce any additions 
to current fees or revenues, this backlog 
is the best insurance for the continued 
existence of the trust department. No 
trust officer should permit himself to be 
misled by the number of estate adminis- 
trations going through his department. 
He should be neither dismayed because 
they are few in number nor unduly 
elated because he and his assistants are 
practically living in a mad rush of es- 
tate administration. Rather, he should 
be concerned with the number of new 
appointments being secured month after 
month. 


Corporate Trust Opportunities 


HILE the personal trust depart- 

ment campaigns to secure testa- 
mentary appointments to become opera- 
tive in the future, the corporate trust 
department can be selling its services— 
with what can be classed as immediate 
fees—as transfer agent, registrar, re- 
ceiver, escrow agent, trustee under pen- 
sion trusts, fiscal agent, dividend dis- 
bursing agent, trustee under corporate 
trust indentures and even as trustee in 
bankruptcy. Many individuals who thus 
get their first taste of corporate fiduc- 
iary services, became easy prospects for 
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future development of personal trust 
business. 


Under the impact of total war, some 
of these corporate trust services have 
acquired extraordinary appeal. Firms 
which acted as transfer agent or regis- 
trar of their own stock issues are find- 
ing it decidedly to their advantage to 
designate a corporate fiduciary instead, 
especially if the stock becomes unusu- 
ally active. Frequently such a designa- 
tion results in an unexpected economy 
through the release of personnel to 
other and more important tasks within 
the corporation. And, where serious in- 
roads on personnel have been made as 
the result of military or other war ser- 
vice, it is clearly more economical for 
a business firm to utilize the corporate 
trust department services as transfer 
agent or registrar, than to break in a 
new crew on such an important task. 


The designation of a corporate trus- 
tee under a pension trust plan is a fair- 
ly recent field which is being explored 
by some of the more aggressive fiduciar- 
ies. It is still somewhat early to have 
accumulated experience from which to 
determine whether this offers a profit- 
able field or not, but on the face of 
things it looks worth while. The Social 
Security Act, combined with favorable 
provisions of the Revenue Act as to such 
trusts has given this development an im- 
petus which has been furthered in some 
cases by the war. With an eye on the 
new tax law, an alert trust company will 
explore this field thoroughly and can be 
expected to add a number of appoint- 
ments of this kind to its files. 


Real Estate Management 


OST trust companies in metropol- 
itan areas maintain their own real 


estate departments. Rent control prom- 
ises to be a headache for them, as it 
does for the individual landlord, but 
one such department known to the 
writer refuses to become discouraged 
over the outlook. On the contrary, it is 
using the present state of affairs as 4 
means of securing additional pieces of 
property to manage, on the theory that 
it is increasingly important from now 
on that efficient management be pro- 





THE TRUST MARKET 


vided if the ownership of real estate is 
to be kept profitable under new condi- 
tions. 

The campaign has attracted the in- 
terest of individual owners who do not 
wish to become personally involved in 
the actual mechanics of the Rent Con- 
trol Law, and promises to add many 
new accounts to its rolls. Compensa- 
tion for services of this type is received 
monthly and is usually based on a slid- 
ing scale with a minimum monthly fee, 
after a careful examination of all fac- 
tors concerning the property. Inciden- 
tally, it is my opinion that a minimum 
fee for services of a corporate fiduciary 
is preferable to a minimum valuation 
of business. 


Escrow Under Business Insurance 
Agreement 


NEW twist to the familiar escrow 

promises to be even more profitable 
than the standard variety. It has to do 
with the use of life insurance to retire 
the interest of a decedent partner or 
stockholder, but instead of the usual 
arrangement under which the corpor- 
ate trustee actually collects the insur- 
ance proceeds and then disburses them 
in accordance with the terms of the 
trust agreement, the policies are made 
payable to the desired personal benefic- 
iaries under one of the settlement op- 
tions of the insurance company and 
then an absolute assignment of the 
policy is given to the corporate trus- 
tee, subject to the terms of the agree- 
ment. This provides that upon the 
death of the insured party the trustee 
will determine the value of the insured’s 
interest in the business, according to a 
formula set forth in the trust agree- 
ment, will convey the stock certificates 
or assignments of partnership interest 
to the survivors and will then release 
or discharge its absolute assignment by 
notifying the insurance company that 
all conditions have been compiled with 
and that the proceeds are to be paid to 
the beneficiary in accordance with the 
Settlement options previously selected. 


The insurance policies and the stock 
certificates or assignments of partner- 
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ship interest are deposited with the 
corporate trustee during the life of the 
agreement and the trustee receives an 
annual fee of approximately one-fifth 
of one per cent of the face amount of 
insurance, payable in advance on the 
signing of the agreement and the anni- 
versary of it thereafter. Should the 
agreement mature or be cancelled 
before the expiration of a full year, the 
trustee retains the full compensation 
received in advance, even though such 
compensation was paid only a few hours 
before the agreement matured by rea- 
son of death or cancellation. 


This service was the brain child of 
an attorney, a stockholder in a trust 
company, who was unable to convince 
his clients that they should utilize a 
corporate trustee. He called in two 
outstanding life insurance underwriters 
and the representative of the trust com- 
pany in which he was a shareholder and 
this plan was evolved. It was approved 
by the legal departments of the insur- 


NOW IN PREPARATION 
10th edition 


DIGEST OF IMPORTANT 
CHANGES IN FEDERAL 
TAXES 


(TO BE BASED ON 1942 REVENUE ACT) 


Trust Officers and Publicity Directors of leading 
banks are placing orders NOW for this informa- 
tive tax folder. 


Distributed by mail—over the counter—or 
with statements, it stimulates inquiries and 
frequently develops new business. 


Ten pages, convenient mailing and pocket 
size. Includes Bank imprint and back page 
description of Trust and other Department 
services, (in quantity, unit cost 2 to 5 
cents). 

Write now for 1941 samples and prepubli- 
cation price list for 1942 edition. Exclusive 
bank representation still available in certain 
cities. 

TAX PUBLICATIONS CO. 


53 State Street Boston, Mass. 


When writing to advertisers, kindly mention TRUSTS AND ESTATES. 
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ance companies and accepted by the 
lawyer’s clients. 


Cultivating Special Groups 


HE above incident illustrates the 

importance of cooperation with 
members of the legal profession. One 
of the easiest methods of obtaining this 
is to invite them to become owners of 
a few shares of stock, if possible. This 
quickens their interest in the corporate 
fiduciary and goes far towards elimin- 
ating the many misunderstandings 
which exist. It is only necessary to 
establish a basis of mutual confidence 
and respect with the lawyer and you 
have acquired a most valuable and help- 
ful ally. They are in a position to in- 
fluence, if not actually control, the plac- 
ing of business, and are helpful in se- 
curing appointments under pending 
court cases, which means current fees. 
Very frequently they will originate bus- 
iness and in some cases they can open 
doors which have persistently remained 
closed to the trust company. No cor- 
porate fiduciary seeking to put its busi- 
ness on a profitable basis or to maintain 
it there should leave any stone unturned 
to enlist ethically the support of mem- 
bers of the bar. 


Nor should the life underwriter and 
accountant be ignored. Many of these 
individuals are in such positions of 
trust and confidence with their princi- 
pals as to influence greatly the designa- 
tion of executors and trustees. It is 
well to have them favorably inclined 
towards you, and again it is only neces- 
sary to establish the basis of mutual 
confidence and respect to achieve this 
end. 


From Pillar to Post 


OST of us in the trust business 

are somewhat shortsighted in our 
efforts to develop profitable trust busi- 
ness. We early lose sight of the fact 
that it requires a sustained and persist- 
ent effort to develop and maintain pro- 
fitable business. Possibly it is because 
of the time required to put the trust 
department on a profitable basis that 
so many trust men switch from selling 
plan to selling plan instead of hammer- 
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ing away at one or two methods which 
have demonstrated their worth. Per- 
haps they think that because the XYZ 
Trust Company is noted for the large 
number of transfer agencies it handles 
they should abandon their present cam- 
paign which is bringing in more testa- 
mentary appointments per year than 
the XYZ Company has ever had on its 
books, and leap into a frenzied solicita- 
tion of transfer agency appointments. 

This flitting from pillar to post is not 
only bad for the trust department but 
is also definitely disturbing to prospec- 
tive customers. I have seen direct mail 
campaigns which covered a dozen fea- 
tures of corporate trusts within as 
many months. Is it logical to assume 
that any member of the general public, 
which is admittedly unfamiliar with 
our technical terms and phrases, will 
emerge from a twelve months’ mailing 
of this type with any clear conception 
of what trust service is, much less soft- 
ened up so we can induce him to nom- 
inate our company in some fiduciary 
capacity? How will he know what ser- 
vice we may want to sell him if we talk 
about Wills in our first letter, living 
trusts in the next, agencies in the third, 
life insurance trusts in the fourth, cus- 
todian accounts in the fifth and pen- 
sion trusts in the next? The best that 
can be said for this type of campaign 
is that it is informative and descriptive 
of some of the services of a trust de- 
partment. The same result can be ac- 
complished in a pamphlet and there will 
probably be less confusion in the pros- 
pects mind after he reads it. 

The occasional sales of trust service 
attributable to this type of mailing 
campaign are the exceptions. Because 
of that, they are few and far between 
and the trust department is suspected 
of being an unprofitable venture. So, the 
harrassed department head leaps on 
a new band wagon, hoping this one will 
step out in front of the parade. If re- 
sults are not forthcoming in three or 
four months, he switches his attack 
again in an effort to avert criticism. 

Fortunately, the better agencies which 
are devoted to building business for trust 
companies through the preparation of 
direct mail campaigns are getting away 
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from the cut and dried, stereotyped copy 
of former years, and are now producing 
highly individualized campaigns designed 
to reflect the personality of the trust de- 
partment, and usually emphasizing one 
phase of trust service throughout the 
whole life of the mailing campaign. 
Whatever display advertising is engaged 
in during the time is keyed to the mail 
campaign. Such a program has the per- 
sistence and hitting power lacking in the 
earlier forms of hit or miss mailings. 
Any one of the leading firms specializing 
in the development of new trust business 
will examine your particular situation 
and, if given the go-ahead, come up with 
a merchandising plan designed for your 
company’s own requirements. 


Ride A Good Horse 


N 1938 my company, which engaged 

exclusively in trust work, began an 
intensive campaign to develop attorney 
good will and cooperation. Direct mail 
and personal calls on lawyers were com- 
bined and this campaign was followed 
unremittingly for two years before any 
diversion from it was permitted. At 
the end of that period enough good con- 
tacts with members of the legal profes- 
sion had been developed and such a sur- 
prising amount of new trust business of 
a varied nature had been received that it 
was decided to enlarge the plan by a 
direct mail campaign addressed to sel- 
ected members of the general public. 


Attorneys were informed of our plans 
—an intensive campaign designed to se- 
cure Will appointments for us and pos- 
sibly to induce some of their friends or 
clients to make a Will or revise an ex- 
isting one. If this happened, it was 
possible that additional business for the 
attorney would be developed. Could we 
count on their continued cooperation? 
We were informed that we could, and 
some attorneys asked that the names of 
certain individuals be put on the list to 
receive our mailings. This campaign to 
the public is well into its third year, and 
is still devoted to securing appointments 
under Wills! The personal calls on law- 
yers are not as frequent as formerly, but 
the direct mail service to them is still in 
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full force. In addition to this there are 
more attorneys in our office discussing 
their clients’ affairs than before, and our 
Trust Department has expanded in per- 
sonnel, equipment and space. 

We think we’ve found a good horse, 
and we are going to ride him so long as 
possible, of course with due regard to 
the old maxim “Never ride a good horse 
to death.” 


Bank of Bermuda Reports 


The Trust Department of the Bank of 
Bermuda, Ltd., reports a loss of £278 for the 
year ended June 30, 1942, as compared with 
a profit of £1,051 in the previous period. In- 
come from trust services totalled £3,587. 
The report points out, however, that the vol- 
ume of trust business continues to increase, 
explaining that results of operations vary 
from year to year depending largely on the 
amount of principal fees received. 

While the Bank of Bermuda was estab- 
lished in 1889, the trust department has 
been in existence only since 1937. 


“New trust business up 62%. War 
conditions certainly emphasize the 
value of trust advertising.” 


“They do—especially if it is planned 
and prepared by Purse—and used 
continuously year after year.” 


Use Purse service to develop trust 
business, earnings, for your bank. 
Write for information now. 


The PURSE Company 


Chattanooga, Tennessee 
Headquarters for Trust Advertising 


When writing to advertisers, kindly mention TRUSTS AND ESTATES. 
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Trust New Business Column 


URING your correspondent’s very 

enjoyable stay in Detroit in con- 
nection with the American Bar Asso- 
ciation convention last month, one fact 
struck him most forcibly—the genuine 
camaraderie among the trust institution 
of that city, particularly on the part of 
the new business men. There was liv- 
ing testimony of the value of cooper- 
ation as opposed to “competition.” 


On the whole, trust business in De- 
troit has shown an amazing develop- 
ment. This doubtless has been due in 
large measure to the recognition that 
the real competitor of the trust depart- 
ment is not the bank across the street 
but the inexperienced individual fiduc- 
iary. 


We visited four of the six trust de- 
partments in the Motor City and each 
one had a keen appreciation of new 
business opportunities. Methods of con- 
tact vary. The National Bank of De- 
troit is using the “Estate and Tax Bulle- 
tin” prepared by J. Blake Lowe. At 
Union Guardian Trust Company, Pren- 
tice-Hall’s “What’s Happening in Taxa- 
tion and Government Regulation” goes 
out weekly to a wide list of prospects. 


One of the finest pieces of promotion- 
al literature—the DTC Quarterly—is 
issued by the Detroit Trust Company. 
Commented on in these columns when 
it first made its appearance last year, 
the Quarterly has consistently main- 
tained a high level of excellence in com- 
bining information of community inter- 
est and discussion of trust services. 
Some of its highest praise has come 
from other Detroit institutions. 


We have heard and read a lot about 
attorney cultivation as an indispensable 
element of any new business effort, but 
at Bankers Trust Company we found 
one of the few instances of practical 
application of this principle. The 
Banker’s program is presented in detail 
by Allen Crawford in the preceding 
pages of this issue, but one feature of 
it which we would like to mention here 
is a booklet entitled “Practical Aspects 


of Will Planning.” This attractive piece 
has been in tremendous demand by 
local lawyers, principally, it seems, be- 
cause it enables the attorney, by hand- 
ing a copy to the prospective testator, 
to break down the latter’s natural re- 
luctance to reveal what he might con- 
sider to be personal information. It’s 
easier to fill in the blanks than to say 
it across the desk. 

All in all, despite what another well 
known magazine may have said recent- 
ly, Detroit is “O.K.” with us. 


QUESTIONS AND ANSWERS 


RAVELLING quickly now to the 

Pacific Coast (by mail), we come 
across two of the best trust brochures 
to reach our attention in some months. 
Both make interesting and effective use 
of the question and answer method of 
explaining their services. 


The one issued by Security-First Na- 
tional Bank of Los Angeles is timely 
titled “The War and Your Property.” 
With the answer type information, it 
combines narrative treatment of the 
advantages of trust department manage- 
ment. Special emphasis is placed upon 
the annuity-type trusts which Security- 
First National has developed to a con- 
siderable extent in recent years. 


“Experienced Management for Prop- 
erty and Estates—What We Can Do For 
You” is the heading of the booklet put 
out by The United States National Bank 
of Portland, Oregon. It makes up for 
lack of illustration by attractiveness 
of layout and typography. Forty-seven 
leading questions are answered on var- 
ious phases of the trust department’s 
activities. The value of life insurance 
is also stressed. 


National Bank Assets Rise 


Total assets of national banks on June 30 
were $45,000,000,000, $3,844,000,000 more 
than a year ago. Loans and discounts de- 
creased by $20,000,000, while investment in 
Federal securities were up more than 30%. 





Trends in Estate Planning 


HENRY S. KOSTER 
Director, Estate Analysis Co., New York City 


INCOME TAX AS “HIDDEN” INHER- 
ITANCE TAX 


NE vitally important point brought 
out in the current controversy over 
the Ruml “Pay as You Go” income tax 
plan, is that under the present tax law, 


upon the death of a taxpayer his estate 
is in debt to the government for part or 
all of his tax on his previous year’s in- 
come plus the tax on his current year’s 
income up to the date of his death. All of 
this occurs before the imposition of an 
estate or inheritance tax. 


For instance, take the case of a man 
who is so unfortunate as to die on March 
14 of any year. He would owe the gov- 
ernment about 114 years income tax on 
income previously received and spent. 
Translating the above point into figures, 
the following table illustrates how this 
“final” income tax debt becomes, in effect, 
a preliminary estate tax of sizable pro- 
portions. 


Income 
Tax for 
1144 Years? 


$ 3,275. 
8,950. 
32,798. 
48,740. 
81,425. 
188,925. 


Fully Taxable 
Annual 
Income?! 


$ 10,000. 
20,000. 
50,000. 
80,000. 

100,000. 
200,000. 


Estate 


$ 65,000. 
95,000. 
175,000. 
225,000. 
340,000. 
625,000. 


The third column further illustrates 
the importance of this final income tax 
of the decedent. The figures there repre- 
sent the approximate size of estate which 
would pay an estate tax equivalent to the 
income tax shown. 

In view of the above it is obvious that 
individuals planning their estates must 
look further than the burden of estate 
taxes when estimating the probable 
shrinkage in their estates in the event 
of death. This point is also of great 
concern when considering the liquidity 
of an estate from the point of view of 
raising cash funds with which to pay all 
estate obligations. The disastrous effects 
of a forced liquidation and sale of non- 
liquid assets is a consequence that can- 
not be cautioned against too often . 

The Ruml plan did not have as its 
primary objective the lessening of the 
tax burden on estates. But it may be 
readily seen that such effects of the plan 
should not be considered of secondary 
importance. 

If Congress does not include a “Ruml 
type” relief plan in the new tax bill, then 


(1) Assuming amounts of income shown are fully 

taxable for Federal normal and surtax after 
all exemptions and deductions, but without al- 
lowance for earned income credit or partially 
exempt interest. 
The tax rates used are those included in the 
new tax bill as passed by the House. The 
amounts are approximate and added to them 
must be any State income tax which may be 
levied against the taxpayer. 
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it behooves the planner of an estate to 
provide a means of meeting this addi- 
tional “inheritance” tax, which may be 
equal to or greater than the estate tax 
itself. Many people have solved the prob- 
lem of assuring to their estates at the 
exact moment of death an adequate 
amount of cash for the payment of all 
estate obligations, through investing in 
life insurance. It is hoped that in view 
of the terrifically high point to which in- 
come taxes have grown, they will recal- 
culate the amount of cash required so 
that this “hidden” additional estate tax 
will not place the assets of their estate in 
jeopardy. 


* + 


WHAT PRICE ON ESTATE? 


N days gone by there were four major 
methods of creating or acquiring the 
capital which comprises the family 
estate: 
(a) Surplus annual income of the in- 
dividual. 
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(b) Appreciation in the market value 
of capital assets. 

(c) Pyramiding surplus account in a 
business enterprise. 

(d) Inheritances and gifts. 


In view of the current position of tax- 
ation and economics, a mere reading of 
these sources makes it self-evident that 
they are “not what they used to be.” 
Let us briefly examine each. 


Surplus Annual Income. The total in- 
come of the individual is usually repre- 
sented by personal earnings in the form 
of salary and commissions, and dividends 
and interest on capital investment. Re- 
gardless of the total amount of this gross 
income, under current conditions it will 
disappear at an alarming rate of speed. 
The first thing out is the high income 
tax. Next comes the inflated cost of liv- 
ing. If there is anything left, and it is 
doubtful, especially if our estate creator 
is faced with old debts incurred in his 
economic heyday, such surplus income 
would become family capital and could 
be invested in capital assets. But if in- 
vested in securities producing current 
dollar income, such income itself will be 
subject to taxation at the highest ap- 
plicable rates of tax after adding it on 
top of the taxpayer’s other income. So 
we have a vicious cycle as to income and 
outgo. 

Appreciation in Market Values. If a 
capital asset appreciates in value, and 
the owner makes a sale, he is faced with 
a sizable capital gains tax, if a long-term 
asset, or with the regular income tax on 
the profit, if a short-term asset. But, 
what chance appreciation? The earning 
power of a capital investment is the 
major factor in setting its market value. 
The value of common stock reflects the 
met earning power of a corporation. 
When most of its earnings are taken 
away in the form of taxation and higher 
labor costs and price ceilings are im- 
posed, there is little left for the stock- 
holders to receive as dividends. 


Real estate cannot increase in market 
value if property taxes go up and rents 
are frozen at a low level. Fixed dollar 
investments, such as bonds and preferred 
stocks, can allow little appreciation in 
value, as here the market value is pri- 





ESTATE PLANNING 


marily governed by the fixed face amount 
of the security. Of course, for those who 
predict inflation, the market value of 
equity investments will be reflected in 
a greater number of dollars, but the dim- 
inishing purchasing power of those dol- 
lars will result in a meaningless profit. 


Pyramiding Surplus Account in Busi- 
ness Enterprise. It has been true that 
the value of many business enterprises 
has increased through the years because 
of the retention by the enterprise of a 
portion of each year’s earnings in the 
form of an increasing earned surplus 
account. But today this is no longer 
generally true. If a corporation is so 
fortunate as to have any net earnings 
after taxes and adds such net earnings 
to its surplus account instead of paying 
them out as dividends, they may be “sus- 
pect” by the tax department of having 
accumulated unnecessary surplus beyond 
the reasonable needs of the business, for 
purposes of avoiding the individual sur- 
tax on the stockholders. If it loses the 
decision, the corporation is then faced 
with the imposition of a penalty surtax 
over and above its regular taxes. Then, 
even after having paid the penalty, such 
retained net earnings would still be taxed 
to the stockholders at such later time as 
a distribution took place. Therefore, 
most corporations consider themselves 
forced to pay out most or all of their net 
earnings as dividends to stockholders. 
Their earned surplus account thereby 
becomes frozen in size. 


Inheritances and Gifts. Today we find 
that any capital transferred at death or 
by gift is subject to heavy estate or gift 
taxes. In addition the estates of individ- 
uals are subject to other heavy shrink- 
ages caused by such factors as a forced 
sale of assets in an unfavorable market 
in order to raise cash to pay estate obli- 
gations. Moreover, we find that there 
is less inclination to make lifetime gifts 
because prospective donors have less cap- 
ital themselves with which to deal. 


In light of the foregoing the most we 
can hope for the person who has gotten 
on in years is that he should be able to 
conserve such capital of which he may 
now be possessed. 
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But our main concern is with the 
younger man who is starting out on his 
business career. What chance does he 
have? First and foremost he must serve 
his time in the armed forces, his pecun- 
iary return for which cannot be con- 
sidered a source out of which he can 
create an estate. But when the war is 
over his financial position will not be too 
greatly improved in view of the above 
analysis. If, then, he is going to leave 
an estate for the protection of his wife 
and children at his death, no matter 
when that occurs, there is generally one 
financial vehicle available to him—life 
insurance. It is only by this means that 
he will be able to buy estate capital to 
be delivered at the exact moment of 
death. For himself it may be possible 
for him to build up current savings, but 
only if we have a return to thrift—not 
only on the part of the individual, but 
more particularly on the part of the gov- 
ernment. 
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Modification of Life Insurance Trusts 
Changes Required by the War 


HERBERT B. THOMPSON 
Member of Detroit, Michigan, Bar 


EVER were life insurance trusts 
more needed than today. But by 
the same token, never was it so essential 
that each be drawn meticulously; and 
that they hew to constructive objective. 
The field of life insurance trusts may be 
roughly divided into three classifications. 
The first is the semi-dormant, inheri- 
tance-tax-lessening, income-perpetuation 
type. Taxation is the major problem of 
this classification; and while taxation 
will doubtless cut deeper and deeper, the 
trials of this type of trust will change 
only in gravity, not in characteristic. 
So discussion is not pertinent here. 
The second classification includes the 
pension trust and profit-sharing trust. 
At the moment, its perils are legislative, 
threatened because statutory privileges, 
designed for broad social benefits, have 
been notoriously used for the benefit of 
a favored few. Until Congress completes 
its overhauling of the laws which are the 
very foundation of these plans, discussion 
of their purely legal problems seems 
futile. 


The third classification embraces so- 
called business insurance, partnership in- 
surance, stock-purchase insurance, and 
kindred agreements. Here war problems 
are most acute. Here the insured must 
frequently meet, in cash, the amounts by 
which insurance proceeds fall short. To 
the problems of this classification, this 
paper is principally devoted. 


Typical Case 


A, age 50, B, age 45 and C, age 40, 
own in equal shares a copartnership 
know as the Phoenix Machine Tool Com- 
pany. Each partner is married. The 
business has $60,000 of net worth, but 
since it brings in $10,000 per annum to 
each of the three partners, they value 


From address before Section of Insurance, 
American Bar Assn., Aug. 25, 1942. 


their respective interests at $33,333.33 
apiece, a total of $100,000.00. “A” is the 
salesman and contact man; “B” takes 
care of the purchasing and the office; 
“C” is a crackerjack production man. 
Each partner has a son; but no one of 
the sons is in the business. 


Life insurance is taken out upon the 
life of each partner in the amount of 
$35,000. “B” and “C” undertake to pay 
premiums on the life of “A”; “A” and 
“C” on the life of “B”’; and “A” and 
“B” on the life of “C”. The policies are 
assigned to the Dependable Trust Com- 
pany. Each partner assigns his interest 
in the firm to himself and his wife joint- 
ly, to descend to the survivor; the hus- 
bands and wives then immediately as- 
signing their jointly held interests to 
the trustee, and the wives executing irre- 
vocable powers of attorney to their re- 
spective husbands and waiving all rights 
to direct the business or question or alter 
the trust. The trustee is directed, upon 
the death of the partner first to die, to 
convey his former interest in the firm to 
the surviving partners in equal shares, 
and to pay the insurance proceeds to the 
widow of the deceased partner. Thus 
the surviving partners are assured, they 
believe, that the business will come to 
them promptly, and intact. The widow 
will be paid a sum certain in cash, 
promptly, instead of the uncertain pro- 
ceeds of expensive liquidation, or the in- 
come from the firm under a materially 
altered management. 


Let us see what can happen. About 
three years ago, a well-known trust com- 
pany accepted a trust based upon sub- 
stantially the facts set forth above. “B”’, 
the man who did the buying and ran 
the office, was a reserve officer. Called to 
active duty, he is now missing in action. 
The business has quadrupled in value. 
But it is woefully short of capital and 
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manpower. “A” and “C” cannot replace 
“B” ’s services, since they cannot provide 
a newcomer with an interest in the busi- 
ness; not only “B”’s share, but theirs, 
are assigned to the trustee with coven- 
ants against alienation except by unani- 
mous consent. Neither the trustee nor 
anyone else has authority to sell “B”’s 
interest, to vary the terms of the trust, 
or to permit the remaining partners to 
take the steps imperative for continuance 
of the business. Even if proof of “B”’s 
death were available, the legal depart- 
ment of the trust company expresses 
doubts whether the agreement could be 
carried out, because of the gross inade- 
quacy of the valuation set-up. For when 
this trust was initiated, everyone con- 
cerned, including the trustee, assumed 
that all three partners would be avail- 
able until one of them died; and the in- 
denture provided that it can be amended, 
at any time, in any respect, but only by 
unanimous agreement of the partners. 
The partners covenanted to arrive each 
twelve months at a new valuation by 
agreement, which valuations should be 
conclusive and final. No alternative 
mode of evaluation was provided for; 
and all other modes of evaluation were 
specifically forbidden. 


Danger of Single Valuation Method 


A provision limiting revaluation solely 
to mutual agreement of the parties is 
weak, even in normal times. The part- 
ners may neglect revaluation for years, 
or may be unable to agree. But in war 
times, this error may defy correction, 
because of the absence of a party; and 
even recourse to the Chancery side of the 
Court may furnish no relief. 

Today, when call to the Service or to 
the war effort is a constant hazard, three 
precautions are advisable: 

(1) Provision must be sought where- 
by a departing partner vests in some 
able person his right to agree to amend- 
ments to the trust agreements, and to 
successive revaluations. 

(2) The indenture must provide some 
automatic or nearly automatic mode for 
redetermining value in the absence of 
unanimous agreement among the part- 
ners at a date reasonably proximate to 
the date of death. 
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(3) Compensation to each partner for 
services he renders must be distinguished 
from his other partnership income, so as 
to permit replacement of his services if 
and when he is called away. 


The Usual Set-up 


Value determination presents wartime 
complications, which demand not only 
care in drawing new agreements; but also 
that many agreements now in existence 
be immediately revised. One popular set 
of provisions for value determination 
consists of three sub-sections: 


(1) Minimum Valuation: That the 
amount paid the widow of the deceased 
shall under no circumstances be less than 
the amount of insurance maturing due 
to the death of her husband;- (Note: 
If the insurance hypothecated contains 
war clauses, and the deceased was in the 
service, this provision may yield noth- 
ing)—or less than a set sum (in which 
case a war clause penalizes the surviving 
party instead of the widow). 

(2) Valuation by Agreement: That 
the parties intend, not less frequently 
than twice a year, to redetermine the 
fair value of the various deposited inter- 
ests; and that the last of such determina- 
tions shall conclusively establish the 
amount to be paid the widow if the de- 
positor shall die within twelve months 
after such valuation by agreement is 
arrived at. (Note: Provision should be 
sought so that whenever one of the part- 
ners shall be unavailable to agree upon 
valuation, he shall nominate an attorney- 
in-fact with power to assent to valuation 
changes). 

(3) Valuation by Good Will Formula: 
That in case valuation shall not have 
been agreed to during the twelve months 
immediately preceding the death of one 
of the parties, valuation shall be arrived 
at on the basis of net worth, exclusive of 
good will, as shown by the balance sheet 
at the time of death, plus an added 
amount for good will, which amount to 
be added shall be determined as follows: 
The net annual income of the firm for 
the three and one-half years preceding 
death shall be averaged. From this 
annual income, an amount equal to six 
percent of the average net worth exclu- 
sive of good will shall be deducted. The 
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balance of the average annual income 
shall be considered income from good 
will. The factor of income from good 
will shall be multiplied by a factor de- 
pending upon the nature of the business 
—ranging from one and one-half times, 
for instance, for a restaurant, to fifteen 
times for a newspaper, utility or bank. 
The resulting product of the two factors 
shall be considered the value of the good 
will; and shall be added to the net worth 
exclusive of good will in determining the 
price to be paid. 

Due to increased earnings from war 
orders, it is quite possible that in many 
eases the valuation of the good will 
would be more than the total tangible 
worth. If such a provision is left in a 
business insurance agreement today, and 
one of two partners should die six months 
after the war orders cease, the survivor 
would be saddled with a purchase obliga- 
tion to pay more than the net worth 
figure and still have no market for his 
product. 

Many a man puts additional value on 
property which gives him profitable em- 
ployment. This consideration is often 
reflected in good will. We must not over- 
look the fact that today, the catastrophe 
which destroys equipment, inventory or 
plant may wind up a business, or suspend 
its activity indefinitely. The softening 
of the blow by means of use and occu- 
pancy coverage in fire insurance is cer- 
tainly due to be sharply curtailed. Short- 
ages and governmental barriers make re- 
placements problematical, so that what 
was a minor incident may now be a cir- 
cumstance completely altering valuations. 


Alternative Method 


I submit that fixed formulae for eval- 
uation of good will, securely imbedded 
in business agreements, are spots of 
deadly peril. A War Baby may be de- 
prived of its milk. A non-war enterprise 
may overnight be maimed by priorities. 

Nothing can replace alertness of the 
parties, and prompt amendments to ad- 
just to changing conditions. To leave 
valuation for determination by arbiters 
after the occurrence of the death, defeats 
the purpose of the business insurance 
trust; and in this jurisdiction, at least, 
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opens the door to litigation, practically 
nullifying the ends sought to be accom- 
plished by the agreement. Every busi- 
ness insurance trust indenture should 
provide an alternative mode for setting 
valuation in case an useable, recent val- 
uation was not arrived at by agreement. 
Under present conditions I suggest that 
the good will item be scaled down or writ- 
ten up in proportion as the net worth 
after death as shown by the company’s 
books shall have decreased or increased 
as compared to the net worth shown by 
the company’s monthly statement immed- 
iately preceding the last date when the 
parties agreed to a valuation. 

Thus if the parties entered in Decem- 
ber, 1940, upon the indenture, their last 
agreed valuation as $80,000, whereas the 
balance sheet of November 30, 1940, 
showed net worth of $60,000, then if one 
party dies July 5, 1943, and the balance 
sheet of June 30, 1943 shows net worth 
of $30,000, the valuation to be used as 
of the date of death shall be $40,000. 
This arrangement at least scales down 
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good will as insolvency approaches. Tak- 
ing advantage of the minimum valuation 
subsection, the widow, in any event, 
received the full proceeds of insurance on 
her husband’s life. 


Simultaneous and Presumptive Death 


War increases tremendously the pos- 
sibility that two or more parties may 
die as the result of a common disaster. 
A two-party agreement may well pro- 
vide that if both die within a period of 
(let us say) thirty days, the proceeds of 
life insurance shall be divided between 
the widows in proportion to their respec- 
tive partnership equities; the business 
similarly divided; no notes be given or 
collected; and the trust be terminated. 
If more than two parties be joined, in- 
surance coverage should be amply ade- 
quate, lest upon the death of two or 
more parties, the surviving party or 
parties be burdened with purchase liabil- 
ity so great as to prevent replacement of 
personnel, or even terminate the business 
for lack of working capital. Joint poli- 
cies on three lives, payable only upon 
the first to die, while temptingly cheap, 
create such serious problems in case two 
parties die simultaneously as to practical- 
ly exclude them from consideration under 
present conditions. 

In this war, a large percentage of cas- 
ualties are those “missing.” There can 
be no expectation that insurance will be 
paid upon these lives at any early date. 
In most jurisdictions, not only must 
seven years elapse, but adjudication must 
then be sought, on full proofs, to deter- 
mine, first, if the missing person shall 
be decreed to be dead; and second, as to 
when, within the seven year period, that 
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death shall be decreed to have occurred. 
Obviously if any party to a business in- 
surance agreement be of military age— 
and that term will certainly stretch as 
time goes on—the indenture should di- 
rect a course of procedure to be followed 
in case of disappearance beyond a period 
of six months or so; and should provide 
for liquidation of the missing party’s 
interest, in full realization that life in- 
surance proceeds probably will not be 
available for the purpose. The argu- 
ments, pro and con, on whether or not 
payment of premiums should be contin- 
ued on the missing person’s insurance 
would fill a library. 

Parenthetically, all life insurance at- 
torneys, company or otherwise, may well 
consider the need for revision of our 
statutes as regards presumption of death 
in case of disappearance. The present 
laws are ambiguous, and expensive and 
uncertain in application. 


In most instances the buy-or-sell agree- 
ments commonly embraced in business 
insurance trusts must now be simplified, 
so as to permit retirement of the interest 
of a party entering the Service or other- 
wise departing from active contact with 
the business. Easy installments must be 
arranged, which will not cripple con- 
tinued operation of the business. In the 
absence of such agreement, equity, fol- 
lowing the spirit of the Soldiers’ and 
Sailors’ Relief Acts, may bar all timely 
relief. 

I have used partnership insurance 
trusts problems as examples in this 
paper, because they seem to include prac- 
tically all distinctively war problems af- 
fecting stock purchase agreements. 


It is obvious that those new war prob- 
lems necessitate spending more time 
upon, and adding more provisions to, 
business insurance trust agreements. 
They must be less stereotyped. All of 
which necessitates, unfortunately, per- 
haps, that fees for this type of work 
must be sharply advanced. 


(The writer acknowledges the valued 
assistance in assembling data, and con- 
structive criticisms offered, by Messrs. 
Vance Desmond, assistant secretary, and 
C. B. Leonhard, assistant vice president, 
of the Detroit Trust Company.) 
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Drafting in Wartime 


EVERETT PAUL GRIFFIN 
of St. Louis; Chairman, Committee on Drafting of Wills and Trusts 


N time of war, many activities have 

either been restricted or abandoned 
altogether. The need of wills, and on 
occasion, trusts, however, is even greater 
now for the civilian and non-combatant 
as the danger of death as a result of a 
military attack is added to that from 
natural or accidental causes. 

The man or woman owning property, 
who enters the military service, should 
make a will before actual induction. He 
should be reminded of the difficulties that 
he may perhaps encounter in preparing a 
will after induction, when he may be in 
another country or in the field and may 
not have the facilities of properly pre- 
paring his will or have the advice of 
counsel. 

It is true that most of the States have 
made provisions for oral or informal 
wills of soldiers and sailors. Generally, 
however, such statutes permit soldiers 
and sailors thus to dispose only of their 
It would 


wages and personal property. 
be better for the soldier or sailor before 
being inducted in the service to prepare 


a written will at his leisure. Such a will 
would indeed more accurately reflect his 
true wishes and intentions and no doubt 
obviate many difficulties and ambiguities 
resulting from a will prepared while 
under the pressure of military exigency. 

The Bar Association can do a great 
service by bringing to the attention of 
people generally and to those about to 
enter the military service, especially, the 
importance of making a will NOW. In 
addition, we should bring to the atten- 
tion of the soldiers and sailors actually 
in service, the importance of writing 
their wills. 


Trust Powers 


Turning now to the actual drafting of 
wills, it is important that every lawyer 
should be intimately familiar with the 
law of wills and trusts in his own State 
to be prepared to meet not only the 


From report at Probate and Trust Law Divi- 
sions, American Bar Assn., Aug. 25, 1942. 


demand of one who is in good health but 
the urgent demand of those who are on 
the threshold of death, when the lawyer 
has no opportunity to consult law books 
or even forms. By so doing, the lawyer 
will be ready to serve those both in the 
military service and those in civilian life. 
Where time permits, the will should be 
carefully checked with a chart or check- 
ing list to determine whether every form- 
al matter has been covered, and those 
matters which a Testator is likely to 
overlook should be brought to his mind. 


He should also be advised of the im- 
portance of distributing his estate by 
percentages rather than by specific 
amounts. As has been pointed out many 
times, there is danger that the residuary 
legatees whom he desires to benefit most 
may receive nothing or very little in case 
the estate has shrunken in value. 


In a proper case, a carefully written 
and properly administered trust serves a 
most useful purpose, but we also know 
that without good judgent it is, to say 
the least, dreadfully disappointing to the 
beneficiaries, even though the Trustees 
have acted in good faith, but have made 
an error in judgment. The lawyer must 
determine what powers should be given 
to the Trustees, as a mistake in this re- 
spect may have an important effect upon 
the estate itself. 


In a recent case in which broad powers 
were given to Trustees, stock in a trust 
became utterly worthless, yet the State 
Supreme Court held that the Trustees 
had acted in good faith in not selling 
the stock, when they could have done so, 
and that the trustees were not liable for 
the total loss in value of the stock. If 
such results occur with frequency the 
value of trusts would be greatly dimin- 
ished. Perhaps, had the provisions of 
the Trust been less liberal this loss might 
not have occurred. Broad powers are 
wise only if administered by men of in- 
tegrity and judgment who are watchful 
and vigilant. 
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Too great restrictions may also be 
dangerous as they may result in a very 
small return on the trust and it may be 
necessary to encroach upon and even en- 
tirely use up the principal of the trust 
where that right is given, in order to 
accomplish the purposes of the will. It 
might be suggested in cases of encroach- 
ment that a provision be inserted that if 
the principal is encroached upon the 
Trustee shall have the discretion to ad- 
vance only such percentage of the prin- 
cipal each year as represents a propor- 
tionate part of the estate measured by 
the life expectancy of the beneficiary. 

Purely technical and formal require- 
ments that need no construction by the 
Court should be the same in each State 
and efforts should be made to accomplish 
that result. 


Opportunity for Service 


“Present conditions offer banks an unusual 
opportunity for rendering increasingly valu- 
able services to the country and to the pub- 
lic,” according to J. K. Sinclaire, president 
of Kennedy Sinclaire, Inc., of New York, de- 
velopers of new business for banks. “How- 
ever,” he added, “banks, through their ad- 
vertising, must create a demand for these 
services among the millions of people who 
neither use nor understand them. These 
people, as well as those who are now cus- 
tomers, are perfectly willing to pay a rea- 
sonable price for any service the banks of- 
fer them, provided they are sold on the ser- 
vice. Banks must carefully examine the 
prices they are charging for these services; 
in many instances they must be increased. 


“War Bond sales bring new people into 
the banks. Ways and means can be found 
to stimulate these buyers of bonds to be- 
come customers of the bank. 


“The War has also illustrated clearly the 
great value of trust service. Men of wealth 
on military duty need services of the Trust 
Department to keep their affairs in order. 
Executives, working and traveling all over 
the globe, likewise need an anchor for their 
personal finances in Trust Departments. All 
people of property urgently require thor- 
ough will revision to adjust their estate 
plans to radically different conditions, such 
as increased estate taxes.” 


Mr. Sinclaire revealed that during the first 
six months of this year the number of banks 
served by his organization had increased 
from 190 to 225. 





Prepare for Wider Service 


War Needs as Forerunners to More Extensive 
and Economical Trusteeship 


GILBERT T. STEPHENSON 
Wilmington, Delaware 


RUST institutions of the United 

States, if they make the most of 
their opportunity now, may in all 
probability be headed into the per- 
iod of their greatest expansion, use- 
fulness and popularity. 

This hopeful statement is not the 
result of rationalization alone. It 
is fortified by precedent. The first 
World War gave English banks 
their start in the trust business. In 
the present war both English and 
Canadian trust institutions already 
have experienced a marked increase 
in their business. This increase, to 
be sure, followed an initial period 
of drifting and, in some cases, of 
actual loss of business. One of the 
larger trust institutions of Australia 
reports that for the year ending 
March 31, 1942, it established an 
all-time record for new trust busi- 
ness, including estates, trusts, agen- 
cies, and will nominations. Is there 
any reason why this experience of 
English, Canadian, and Australian 
trust institutions should not be re- 
peated in this country? 

However, if American trust institu- 
tions are to make the most of their pres- 


ent opportunity, they must take four 
essential steps as follows: 


First: they must be willing and, in all 
appropriate ways (by advertising, per- 
sonal representation, and cultivation of 
good public relations), must show will- 
ingness to adapt their service to the 
special needs of the time. 


Second: reduce their cost of rendering 
trust service to the very limit, short of 
impairing the quality of service, so as to 
(1) put trust business on a firmly and 
dependably paying basis and, this 
achieved, (2) put trust service easily 
within the reach of the great mass of 
people of modest means—modest even ac- 
cording to post-war standards of wealth. 

Third: man and equip themselves to 
handle smaller accounts than they here- 
tofore have sought, welcomed, or, in some 
cases, accepted. 

Fourth: possess and show that they 
possess a genuine personal interest in 
their customers and prospective custom- 
ers and in the well-being of the beneficia- 
ries of estates and trusts committed to 
their care and management. 


Adaptation to Wartime Needs 


HERE are three groups of people 

who especially need trust service at 
the present time, and the people in each 
of these groups need more than one kind 
of trust service. 
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First, there are the property owners, 
with dependents (members of their 
families or others), now or soon to be 
in military service or employed in war 
work on a wholetime basis. This ser- 
vice or employment has taken or soon 
will take these property owners away 
from their daily occupations and make 
it impossible for them to pay attention 
to their personal affairs. 

These people need the service of a 
trust institution in helping them to plan 
their estates so as best to meet the 
needs of their dependents, and to care 
for and manage their property while 
they are engaged in the war effort. The 
two types of service best adapted to this 
need are revocable living trusts and re- 
vocable funded or instalment insurance 
trusts. They also need the trust insti- 
tution, as executor and trustee under 
their wills, to settle and administer the 
portions of their estates which they do 
not put in trust during their lifetimes. 

The second group are the beneficiar- 
ies—many of them widows and children 
—of estates and trusts which original- 
ly were placed in the hands of individ- 
ual executors, administrators, guard- 
ians or trustees who have gone into the 
war or into war work before their fiduc- 
iary responsibilities have been dis- 
charged. The beneficiaries of these es- 
tates and trusts need the services of a 
trust institution to complete the settle- 
ment of these estates and carry on the 
administration of these trusts. 

The third group are mostly older peo- 
ple who have named, as their executors 
or trustees, individuals—sons, brothers, 
business partners, or friends—now en- 
gaged in the war effort. Testators and 
settlors should change these nominations 
or appointments, at least for the dura- 
tion of the war. Many of them will be 
disposed to name a trust institution, 
rather than run the risk of naming an- 
other individual who would later be called 
into service. Many of these people are 
so absorbed in and disturbed by other 
pressing problems that they are not giv- 
ing proper attention to their own affairs. 
Many of them really do not know that 
trust institutions render just the sort of 
service they and their families need. 

Probably there has never before ex- 
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isted so urgent a need for judicious, in- 
formative, persuasive trust advertising 
and personal representation—judicious 
in the sense of presenting the matter 
calmly, without taking advantage of 
emotionalism, sentimentalism or war- 
time fears; informative in the sense of 
telling people plainly and simply what 
they should know about trust service; 
and persuasive in the sense of arousing 
them to action. 


Apply Economies Now 


HIS is an especially opportune time 

to put trust economies into effect. 
The American people are beginning to 
think in terms of essentials, learning 
how well they can get along without 
things that awhile ago they regarded 
as essentials. The army jeep—the auto- 
mobile with all of the essentials and 
none of the non-essentials—is a symbol 
of a new attitude, born of patriotism 
and of necessity. 

This present willingness of people to 
accept economies should be carried over 
into trust business. Trust customers 
and beneficiaries will be willing to get 
along without the extra, non-essential 
trust service that they have been re- 
ceiving—such as needlessly long, dis- 
cursive interviews, needlessly frequent 
and irregular remittances and detailed 
statements. Word comes from England 
that trust customers and beneficiaries 
are accepting cheerfully and in a spirit 
of cooperation the reduction in extra, 
non-essential attention and _ service, 
which reduction has been made neces- 
sary by the depleted staffs and the in- 
creased work of trust institutions. 

A joint report of the Committee on 
Trust Policies and a special Committee 
on Operations for Trust Departments 
lists 98 possible economies,! supple- 
mented by an article by the chairman of 
the special committee, listing 28 addi- 
tional economies. Would it not be 
worthwhile for the board of directors 
of every trust institution to name a 
committee of officers and directors to 
make a study of these suggested econ- 
omies, to list the ones already in use, 


1. Reported in Trust Bulletin of December 1941; 
Summarized in November issue, Trusts and Es- 
tates. 
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to explain why others have not been 
or cannot be adopted, and to list those 
that can and should be adopted? The 
trust institution that does this will find 
itself in an especially advantageous 
position in adjusting compensation in 
existing accounts, in asking courts for 
reasonable allowances and customers 
for fair compensation for trust service, 
and in taking whatever other steps may 
be necessary to put trust business on a 
paying basis. Until a trust institution 
has gone into the matter of trust econ- 
omies in a businesslike way, how can 
it know that it is charging properly for 
its trust service or that it is handling 
its trust business economically? 


Preparing for Smaller Accounts 


HE trust institution that heretofore 

has thought of a hundred thousand 
dollar account as a small one before 
long may have to lower its figure to 
twenty-five thousand; the one to which 
fifty thousand has been a small account 
soon may change to twenty or even 
fifteen thousand; and the one which has 
classed twenty-five thousand as a small 
account may shift to ten or even to five 
thousand. A recent report of the Com- 
mittee on Trust Information of the 
Trust Division shows that even by these 
lower standards? already a large pro- 
portion of the trust accounts are small 
ones. 


Both during and after the war, the 
imposition of heavy income taxes will 
keep estates from growing larger, and 
the increase in estate taxes will cause 
the distributive shares of the estates of 
each succeeding generation to be small- 
er. However, the greater reason for 
this shift to smaller accounts is that, 
as trust institutions become increasing- 
ly popular, more people with five, ten, 
and twenty-five thousand dollar estates 
will bring their trust business to trust 
institutions. Then trust institutions, 
instead of receiving only a small per- 
centage of the estate appointments as 
is the case now, will receive a majority 
of the appointments. 


2. Trusts and Estates, May 1942, p. 476; Trust 
Bulletin, May 1942, p. 2. 
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Certain economies are especially ap- 
plicable to small accounts. The common 
trust fund, for example, is especially 
adapted to the requirements of small 
accounts, for it greatly reduces the cost 
of investment management. There may 
be a further standardization of the 
operative and administrative activities 
in smaller accounts without impairing 
the service. Then charge enough for 
handling small accounts to make the 
handling of them reasonably profitable. 
If recent studies of trust compensation 
teach any one thing, it is that the Amer- 
ican people are willing to pay fair and 
reasonable charges. All that they ask 
is that they be shown wherein the 
charge is fair and reasonable and that 
they be assured that they are paying 
the same as others are paying for sim- 
ilar service. If cost analysis shows that 
the handling of a $5,000 account is pro- 
portionately more expensive to the 
trust institution than the handling of 
a $50,000 account, the person with a 
$5,000 account will be willing to pay 
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proportionately more for the service, 
provided he is assured that he pays 
the same as others with $5,000 accounts 


pay. 
Personal Interest in Beneficiaries 


F trust institutions are to make the 

most of their opportunity, they must 
convince the American people gener- 
ally, especially those who up to the 
present time have not done business 
with them, that they have a genuine, 
intelligent, sympathetic interest in the 
human as well as the material well- 
being of the beneficiaries. This does 
not mean that the trust officer should 
be the professional community adviser 
of any and everybody on any and all 
problems. 


But people are asking and expecting, 
now perhaps more than ever, that trust 
institutions will live wholeheartedly up 
to their own statements of principle, 
(1) that their personal service to bene- 
ficiaries should be as good as their busi- 
ness and financial service, (2) that sym- 
pathetic, tactful, personal relationships 
with immediate beneficiaries are essen- 
tial in carrying out the wishes of the 
creator of the trust as expressed in the 
trust instrument, and (3) that bene- 
ficiaries should be brought into direct 
contact with the administrative or sen- 
ior officers of the trust department.* 


Unless men and women in military 
service or in war work feel assured that 
trust institutions will live up to these 
statements, they will not leave their 
affairs in the hands of trust institu- 
tions. These men and women will not 
require their aged parents, minor chil- 
dren, and other dependents to deal with 
a trust institution whose trust officers 
give the impression of being indifferent, 
tactless or unapproachable. People who 
already have named individual exec- 
utors or trustees will not be disposed 
to shift from individuals to trust insti- 
tutions unless they are convinced that 
trust institutions will render good per- 
sonal as well as good business and fin- 
ancial service. In the war and post- 
war years the reputation of a trust in- 


3. A “Statement of Principles of Trust Institu- 
tions,” Art. III, sec. 1. 
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stitution as to the quality of its per- 
sonal service may be as influential in 
obtaining new business as its reputation 
as to business and financial service. 
This is a time when the fate of persons 
bulks so large in the minds of people 
that friendly advice and counsel on per- 
sonal matters connected with estates and 
trusts are sought and appreciated per- 
haps as never before in history. 


The Course is Clear 


HIS increased demand for personal 

service comes at a time when it is 
especially difficult to render such service 
since depletion of staffs and the inex- 
perience of newly employed men and 
women are making it necessary for sen- 
ior and administrative officers, who 
otherwise would be available for personal 
interviews with customers and benefic- 
iaries, to give much of their time and 
attention to administrative and opera- 
tive details. However, this is no justi- 
fication or excuse for neglect of personal 
service; it is meant to suggest that as 
rigid economy should be applied to the 
trust officer’s time and energy as to the 
materials with which he has to work. 
For example, it is possible in many cases 
to shorten interviews, to hold callers 
more closely to the point of discussion, 
to have a stated hour for conferences and 
interviews, and in many cases to hold 
such conferences by pre-arrangement. 
The English trust institutions have 
found their customers reasonable and 
cheerfully willing to accept such limita- 
tions. After all, what counts is not the 
length of time a trust officer gives a 
customer or a beneficiary on personal 
matters, but sympathy, tact and sincere 
interest. 


During the first few months after 
Pearl Harbor trust institutions had rea- 
son for a period of drifting or marking 
time, to take new bearings and choose 
new objectives. Such is not the case any 
more. By this time they know the groups 
of people who especially need their ser- 
vice, the types of service they need and 
the special difficulties and problems. 
Trust institutions may look forward now, 
with some measure of assurance, to an 
expansion of their business, their use- 
fulness and popularity. 
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Personnel Suggestions 


New Employees: Don’t attempt to attract 
employees from other institutions. Pro- 
mote or give more responsibility from with- 
in, and seek new help from graduating 
classes of high schools, business colleges, 
or other specialized training groups. 


Old Employees: Recall women employees 
since married where home duties may per- 
mit their working again—even part time. 
Those on pension may also be glad of an 
opportunity to help out in the emergency, 
if only in nominal or relief capacity. 


Hours: Stagger or lengthen the hours of 
employment for greater efficiency—even at 
the cost of overtime pay; curtail or spread 
vacation periods and insist on punctuality. 
These can all be done by appeal to reason, 
and with proper compensation or other re- 
ward. 


Operations: When possible, combine oper- 
ations and even departments where mechan- 
ics are related. Keep precious bookkeeping 
and accounting machines, typewriters and 
other equipment working “full time”—well- 
oiled and in good repair. 


Economies: Curtail outgoing correspon- 
dence, telephone calls, and all unnecessary 
interoffice memoranda, reports, and statis- 
tics. Eliminate the duplication of records, 
except where required for permanence. Of- 
fer employees prizes—in War Stamps—for 
time, money, or labor-saving suggestions. 


Morale: Maintain a personal interest in 
the welfare and progress of every employee 
—particularly the new ones; encourage them 
to learn the “other fellow’s job’; commend 
and reward them promptly for exceptional 
accomplishments; “make a fuss” over those 
leaving for the service and those visiting the 
bank on furlough; encourage occasional, in- 
formal, social gatherings, outside war activi- 
ties, and community spirit. Now, more than 
ever before, treat your employees as part- 
ners. 


Customer Relations: Seek by posted no- 
tice or letter the cooperation and forbear- 
ance of your customers during rush periods 
or under other circumstances when the ser- 
vices of your bank may not be at peak effi- 
ciency. Tell them your problem frankly, 
how many of your experienced employees 
have left your bank. 


Carl K. Withers, President, Lincoln 
National Bank, Newark, N. J., in “Con- 
vention in Print” issue of Banking. 


Economy Corner 


Twenty-eight companies with near- 
ly 500,000 employees have organized 
a National Association of Suggestion 
Systems in an effort to improve “em- 
ployee suggestion plans.” Records 
show that almost 95% of merit plans 
have gradually failed after auspic- 
ious starts. 

Among the factors for an efficient 
plan which were brought out at the 
organization meeting were complete 
anonymity for employees making the 
suggestions up to the time of the 
awards; utmost fairness and thor- 
oughness in consideration of ideas; 
active and enthusiastic support of 
top management; generous awards; 
full-time supervision with a separate 
department head; and company-wide 
confidence in the plan. 

One company represented has a 
plan under which 10% of the first 
year’s savings is paid to the em- 
ployee. Where “ideas” rather than 
economies are suggested, an estimate 
is made of their intangible value. 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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To 
Executors and Trust Officers 
Concerned with the Liquidation 
— of Estate Holdings—— 


Our booklet, A REVIEW OF SECONDARY MARKET 
DISTRIBUTIONS, includes a record of total secondary dis- 
tributions from January 1, 1940 to June 30, 1942. Selling 
prices, gross spreads, selling group commissions, size and 


dates of offerings are presented, together with a recapitula- 





tion of the aggregate shares distributed for 1940, 1941 and 


the first half of 1942. 


As a general guide, this booklet will prove of value to 
institutions which may be called upon to liquidate substantial 
estate holdings. We shall be glad to mail a copy to any trust 


officer or bank official interested. 





SHIELDS & COMPANY 
44 Watt Street * New York 








New Criteria in Selecting Mortgages 


IRVIN BUSSING 


Director of Research, Savings Banks Trust Co., New York 


N the acquisition of new mortgages, I 
would make three assumptions: 


1. That it is incumbent upon us to ex- 
ercise the same degree of care in making 
FHA loans as in making uninsured 
loans; 

2. That the loans made will be pre- 
dominantly 80% or 90% commitments, 
insured by the FHA; 

3. That even though a small institu- 
tion may not find it profitable to make 
the kind of preliminary analysis I am 
about to suggest, it would be feasible, 
economical and to the advantage of all, 
for a group of leaders to make such mar- 
ket analyses. 


Lending opportunity and the quality 
of mortgage loans are a function of the 
extent of the market, and it is impossible 
to make intelligent decisions in a broad 
market without the application of a great 
deal of primary study or research. There 
is another reason why research has be- 
come the indispensable handmaiden of 
the mortgage loan officer. We have defin- 
itely moved into an era in which smaller 
inital down payments or equities are the 
rule. This means that lending institu- 
tions must operate on a smaller margin 
of error. It is not safe or sound to as- 
sume that the FHA can wholly compen- 


From address before New Hampshire Bank Man- 
agement Conference. 


sate for this. There is nothing trans- 
cendental about mortgage or any other 
kind of insurance. Nor can it be expect- 
ed that the public treasury will under- 
write unjustifiable losses if the insurance 
fund is seriously impaired. 
Furthermore, it will be necessary, as 
time goes on, to adjust ourselves to the 
requirements of large-scale building oper- 
ations or complete neighborhood develop- 
ments. The day of the small-scale, shoe- 
string builder is largely past. Large- 
scale production of housing is necessary 
to get unit costs down, and neighbor- 
hood developments are necessary to pre- 
serve the value of the investment. But 
before a group of institutions finance a 
development of 50 or more houses they 
must learn as much as they can about 
the area, and it is the function of re- 
search to provide this background. 


Some Items to be Studied 


Every mortgage officer is conscious of 
the importance of population trends. A 
well developed research organization, 
however, can give scope and versatility 
to the study of population movements. 

Twenty-one of the 31 metropolitan dis- 
tricts which showed the greatest gains 
from 1930 to 1940 are southern communi- 
ties. Only four are in the North while 
six are on the Pacific Coast—all of them 
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Forty-three of the 46 


in California. 
metropolitan districts which made the 
poorest showing at the end of the decade 
1930-1940 are in the North. 

I am not advocating that we rush into 
the districts which show the large in- 


creases and blackball the laggards. But 
on the strength of this phase of the desk 
analysis certain of these situations bear 
further investigation, including careful 
checkups along scientific lines in the field. 


Industrial Diversification 


Diversification of industry tends to 
stabilize employment, and hence reduce 
mortgage risk. As a measure of diver- 
sification I have used the number of in- 
dustries accounting for 50% of employ- 
ment in the area. This number can be 
compared with the national average as a 
base of reference. 

The cyclical behavior of a community 
has an important bearing upon its desir- 
ability as a lending area. In a heavy 
industry section, a lending institution is 
likely to experience greater difficulty with 
its loans than in an area where a larger 
proportion of consumer goods is pro- 
duced, because heavy industries are sub- 
ject to more violent cyclical swings. De- 
pressions in capital goods areas are likely 
to be severe. The cyclical behavior of a 
community can be compared with na- 
tional figures as a base, and a reasonably 
satisfactory impression of risk from this 
point of view obtained. 


Foreclosure Trend and Unsold Real 
Estate 


Careful and detailed records of current 
foreclosures should be compiled and kept 
up to date. The best information on this 
subject is collected by the Federal Home 
Loan Bank Administration. This agency 
receives data on non-farm real estate 
foreclosures monthly from 1,800 coun- 
ties, cities, townships and other civil divi- 
sions in the United States. Foreclosure 
rates computed monthly for all lending 
areas, should be used as a guide to lend- 
ing policy. 

Nothing satisfactory has been devel- 
oped to date on the qeustion of the real 
estate overhang, or inventory, but I be- 
lieve I have a method that is practicable. 
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Since at least a substantial part of fore- 
closed real estate is held by banks and 
insurance companies, we can make an ap- 
proach toward a solution by extracting 
from the Federal Reserve Bulletin, data 
as to the amount of residential real es- 
tate held by member banks. From the 
F.D.I.C. corresponding figures can be ob- 
tained at six-month intervals for banks 
not members of the Federal Reserve Sys- 
tem, and such figures could be corrected 
for purchases of real estate by the 
F.D.1.C. from insured banks. 

Then the figures for individual cities 
could be obtained from banks in those 
cities. Insurance companies, too, would 
undoubtedly be willing to report their 
holdings by cities (most companies use 
automatic punch card machines) thus in- 
creasing the reliability of the index. The 
index for a city would then be related to 
the index for the country, the results 
ranked and the trouble spots observed. 

The frequent calculation of foreclosure 
rates by counties, and indexes of unsold 
real estate in the hands of institutions, 
would constitute an important contribu- 
tion to a neglected phase of the mortgage 
business. 

The foreclosure rate may be favorable 
and the overhang negligible. But still it 
might be the wrong time to lend because 
of construction costs. 

The United States Department of 
Labor has for many years compiled an 
index of wholesale building material 
prices in the United States. Since Jan- 
uary 1936 the Federal Home Loan Bank 
Administration has compiled an index of 
the cost of building a standard six-room 
house. Both these index numbers are 
related to the base period 1935-1939. Un- 
der ordinary conditions it should not be 
difficult to decide whether construction 
costs have advanced too far or not, either 
in general or in selected cities. 


Rent-Ownership Coefficient 


Another important but neglected guide- 
post to intelligent mortgage lending is 
the ‘“rent-ownership coefficient.” This 
concept may be defined generally as a 
comparison between the cost of renting 
and the cost of owning or purchasing 4 
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HOUSING AUTHORITY BONDS 


Gain Investor Acceptance 


T IS SAID that every new idea passes through four stages — it is 


first ignored, then ridiculed, next tolerated and finally accepted. 


This cycle is well exemplified in the brief history of Local Hous- 
ing Authority Bonds. The firm of R. W. Pressprich & Co. pioneered 
in analyzing and dealing in these securities two and a half years 
ago. Today, Local Housing Authority Bonds have earned the con- 


fidence of a vastly increased number of institutional investors. 


Because of the merits of these securities, investment interest in 
them is now keen. This firm, which in 1940 foresaw the interest in 
these securities, has therefore prepared a new study of “The Invest- 
ment Position of Local Housing Authority Bonds.” We would like 


you to have a copy; just write and request it. 


R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK BOSTON 





GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 


Members New York Stock Exchange 
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house. The cost of renting (all things 
considered) and the cost of owning (all 
things considered) tend toward a rough 
equilibrium in the long run. During 
short periods, however, a deviation one 
way or the other may occur. A careful 
mortgage loan officer naturally wants to 
alter his course accordingly. At a time 
when building costs are rising relative 
to rents, the prudent policy would be to 
curtail mortgage lending, dispose of un- 
sold real estate and wait until the rent- 
ownership coefficient rises to a satisfac- 
tory level. 


Since a mortgage loan is a long term 
commitment, due consideration must be 
given to the probable length of time hous- 
ing demand in such communities is like- 
ly to be great enough to absorb the units 
provided. In other words, I do not want 
any of us to become so statistical minded 
as to overlook the important part which 
experience, forecasting and judgment 
must play in this business. 


As a still more relevant method of cal- 
culating the rent-ownership coefficient 
use the rent index for a city in relation 
to an index of monthly charges on the 
typical FHA Title VI or Title II house 
in that area. The coefficient for any city 
can be compared with similar United 
States cities. Since index numbers are 
used, it is not necessary to pay too much 
attention, within limits, of course, to the 
specific type or size of house for which 
the indexes are computed. This greatly 
simplifies the task. 


Vacancy Data and Substandard Housing 


Vacancy figures are an almost indis- 
pensable indicator of housing demand, 
but unfortunately our figures in this re- 
spect are unsatisfactory. We have used 
1940 vacancy figures as a rough indica- 
tion of housing need and I am attempting 
to develop an economical plan by which 
vacancy figures can be kept up to date 
for selected cities of the United States. 


The number of dwelling units needing 
major repairs or lacking private bath 
also is a rough indication of housing 
need and we should direct the flow of 
mortgage money to communities where 
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such housing represents a large propor- 
tion of the total. The fly in the oint- 
ment, however, is that the purchasing 
power of the citizens in such communi- 
ties is usually about as low as the hous- 
ing standards. On the other hand, in 
the post-war period ways and means will 
probably be found to provide satisfac- 
tory, sanitary living conditions for prac- 
tically all people, and consequently hous- 
ing provided by us in such areas will be 
in demand either by individuals or some 
Government authority. After spending 
150 billion dollars for a war it will not 
be possible to tell people we can’t spend 
money to offset poverty. 


The proportion of dwelling units more 
than 20 years old also was tabulated in 
the 1940 housing census. With appro- 
priate field checkups as to the character 
of existing housing, this information 
likewise may be used to direct the flow 
of mortgage funds. 


Additional Criteria 


We might extend the list of items, in- 
cluding the more obvious ones such as re- 
tail sales per capita, proportion of the 
population making income tax returns, 
net over-all municipal debt, tax delin- 
quency, taxes per $1,000 of corrected 
value, average annual wage per wage 
earner, postal receipts, school attendance, 
and others. I omitted these to deal with 
a few less familiar techniques. 


A continuous follow-up policy should 
be adopted. I should like to suggest a 
new, more sensitive follow-up system 
than the conventional annual or biennial 
inspection. This would involve a month- 
ly comparison of an institution’s termina- 
tion, delinquency and foreclosure rate 
with corresponding information to be 
made available by the FHA, all data be- 
ing carefully classified as to city or dis- 
trict, age of loan, location and type of 
property, type of loan and any other rele- 
vant -criteria. 


Not only would such comparisons dis- 
close trouble spots far in advance of 
present methods, but would serve also as 
a confirmation or condemnation of the 
institution’s lending policy. 
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Wartime Mortgages 


GRAHAM NASH 
Vice President and Comptroller, Bloomfield Savings Institution, Bloomfield, N. J. 


N accordance with Conservation Or- 

der L-41, effective April 9, 1942, the 
War Production Board will not grant 
priority for any building other than 
war housing. The field offices of the 
Federal Housing Administration have 
been instructed not to place applica- 
tions for mortgage insurance under 
Title II pertaining to proposed new 
properties in non “defense areas.” 
Hence, the activity of the FHA in con- 
nection with the insuring of mortgage 
loans for the construction of small res- 
idential dwelling units is now confined 
exclusively to Title VI of the National 
Housing Act, as FHA loans for con- 
struction in “defense areas” must be 
issued under this title of the act. 

It is quite evident that the only type 
of loan which is available to mortgage 
lending institutions, on residential con- 
struction, is the FHA insured loan 
under Title VI, covering new construc- 
tion in “defense areas.” The hazards 
in connection with the financing of war 
housing are not as great as the risk of 
not winning this war, or the prospect 
that the Government may have to take 
over the banking institution’s job of 
providing the necessary capital for this 
construction. In the final analysis, 
loans under Title VI are just as desir- 


able as loans insured under Title II. 
The principal point to bear in mind is 
that loans insured under both of these 
titles have the same insurer or endorser 
—the full faith and credit of the United 
States Government. There are also one 
or two points in which Title VI loans 
are more desirable than loans under 
Title II. In the first place, under Title 
VI where, at the time of the institution 
of foreclosure proceedings, the out- 
Standing principal balance of the loan 
exceeds 80% of the appraised value of 
the property as of the date the mort- 
gage was accepted for insurance, the 


From American Bankers Assn. “Convention in 
Print” issue of Banking. 


administrator will include in the deben- 
tures issued, on account of actual fore- 
closure costs, an amount not in excess 
of 2% of the outstanding principal bal- 
ance of the mortgage as of the date of 
the institution of foreclosure proceed- 
ings, but not in excess of $75. How- 
ever, if two-thirds of the actual cost of 
the foreclosure proceedings is in excess 
of $75, then this two-thirds of the cost 
will be allowed by the administrator. 

In the second place, the provisions of 
the act in regard to waste do not apply 
to mortgages on which the unpaid prin- 
cipal balance, at the time of the insti- 
tution of foreclosure proceedings, ex- 
ceeds 75% of the appraised value of the 
property as of the date the mortgage 
was accepted for insurance, and in any 
event the obligation of the mortgagee 
to repair waste has been limited to $100 
for each family dwelling unit covered 
by the mortgage.” 


Managing Existing Mortgages 


In setting up a campaign for addi- 
tional amortization payments on exist- 
ing mortgage loans, some institutions 
have sent out letters to their borrowers 
suggesting that if their income is some- 
what greater than usual, it would be to 
their advantage to apply a portion of 
this excess to reduce the principal bal- 
ance of their loans. This program has 
met with varying degrees of success. 
It appears that in order to have it work 
successfully, only those individuals 
should be contacted who are in war 
industries and are receiving high base 
rates of pay plus large overtime pay- 
ments. Letters should not be for- 
warded to the office workers who have 
not received an increase in salary, but 
who are feeling the present day higher 
cost of living. They would, in all prob- 
ability, simply request from the lend- 
ing institution a reduction in interest 
rate, so that no additional principal pay- 
ment is obtained, and only a lower re- 
turn on the mortgage is realized. 
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During the present period of high 
wages it is to the advantage of the lend- 
ing institutions, the borrowers, and the 
country as a whole to have borrowers 
pay off, in as large sums as possible, on 
account of the outstanding balances of 
existing mortgage loans. 


A systematic inspection program 
should be established so as to ascer- 
tain that essential repairs to the mort- 
gaged premises are not being overlook- 
ed. If the Government increasingly im- 
poses priorities on this type of work, 
there will be more and more difficulty 
in keeping the mortgaged premises 
in satisfactory condition. The repair 
bills should not be permitted to accum- 
ulate as there is the danger that after 
the war is over, certain home owners 
may turn over their property to the 
lending institution, as it might be more 
to their advantage to apply the cost of 
repairing the old building towards the 
purchase of a new one. 


Soldiers and Sailors Relief Act 


According to the terms of the Sold- 
iers’ and Sailors’ Civil Relief Act of 
1940 a lending institution is in many 
instances practically helpless when a 
mortgagor becomes a member of the 
armed forces of this country. If the 
borrower’s income is so curtailed by 
this change that he is unable to meet 
the carrying charges on his property, 
the mortgagee is restricted by this act 
from taking over the property by fore- 
closure, in the usual manner, even 
though the loan may be in default for 
interest, principal, or taxes. 


At your service in Memphis 
with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 
UNION PLANTERS NATIONAL 


BANK AND TRUST COMPANY 
Memphis, Tenn. 
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In the case of a regular loan, one of 
the courses open to the mortgagee is to 
reach some agreement with the bor- 
rower whereby, for the duration of the 
war, the carrying charges will be re- 
duced to a minimum. That is, waive 
principal payments, reduce the rate of 
interest where necessary, but require 
the payment of insurance and taxes. If 
no workable plan can be devised, the 
institution is faced with the alternative 
of either waiving all interest and amor- 
tization on the loan for the duration of 
the war, letting the taxes accumulate 
or advancing them as part of the prin- 
cipal balance of the loan, otherwise, 
attempting to acquire the property by 
foreclosure. 


The act does not prevent the lending 
institution from instituting foreclosure 
proceedings against the borrower, but 
it does greatly restrict the possibility 
of securing a sheriff’s deed to the prop- 
erty. Section 302 of the act states that 
in any foreclosure proceedings com- 
menced in any court during the period 
of military service of the borrower, the 
court after hearing the evidence sub- 
mitted by such person or someone on 
his behalf, can stay the foreclosure pro- 
ceedings as provided in the act, or make 
such other disposition of the case as may 
be equitable to conserve the interests 
of all parties. In other words, if the 
principal balance of the loan was small 
and the equity of the borrower was 
large, the court would in all probability 
stay the foreclosure proceedings. How- 
ever, if the borrower’s equity was neg- 
ligible, the court might permit the lend- 
ing institution to acquire the property. 


Where the mortgage is an FHA loan 
insured under Title II or Title VI of 
the National Housing Act, the mort- 
gagee is not in general permitted to 
accept partial payment. or make any 
special adjustments with the borrower. 
However, the administrative regulations 
of the administrator were amended in 
March, 1942, to provide that if the mort- 
gagor is a person in military service 
the mortgagee may, by written agree- 
ment, postpone for the period of mili- 
tary service and three months there- 
after, that part of the monthly payment 
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which represents amortization of prin- 
cipal, provided such agreement contains 
a provision for resumption of monthly 
payments thereafter in amounts which 
will completely amortize the mortgage 
within its regular maturity. Further- 
more, there is nothing to prevent the 
mortgagee from reducing the rate of 
interest on an insured loan as the act 
only provides a maximum and not a 
minimum rate. Hence, the lending in- 
stitution can practically make as many 
adjustments in the payments of an FHA 
loan as on a regular bank loan where 
the borrower is in military service, 
with the exception that no reductions 
may be made in monthly payments on 
account of mortgage insurance prem- 
ium, hazard insurance, or real estate 
taxes. 


Astor Shifts Realty Policy 


Convinced that htere is no prospect of a 
return to the era in which the renting of 
apartments at $10,000 or more a year was 
a common occurrence, Vincent Astor has 
reversed a century-old policy of his family 
and is selling a considerable part of his 
vast realty holdings in Manhattan. Mr. As- 
tor thus appears to be keeping step with 
social and economic changes in his decision 
to diversify his property investments. 


The bulk of his fortune will remain in 
real estate, but in line with the new order 
of business and population, trends—decen- 
tralization, power development, higher in- 
come taxes and redistribution of wealth— 
an important part of the Astor wealth, long 
concentrated in Manhattan property, will 
go into diversified holdings of income-pro- 
ducing property in various parts of the 
country which stand to benefit by the new 
order. 

An associate of Mr. Astor explained that 
the financier believed New York had many 
points of present and future growth to com- 
pensate for decentralization and loss of 
heavy industry; that it would become the 
style center of the world, replacing Paris, 
and would inherit the diamond cutting and 
jewelry business from Amsterdam and Hol- 
land; that it would continue to be the show- 
room and office center of the world, and 
would keep its prestige in culture and the 
amusement world. However, attractive la- 
bor and living conditions in many small 
towns, the lack of proper encouragement 
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to industry to settle in New York, and the 
absence of adequate encouragement from 
Federal authorities to industry there were 
among the problems which must be solved 
for a full development of the city’s possi- 
bilities and of its natural facilities, in- 
cluding its fine harbor, its shipping accom- 
modations and its location as a railroad 
center. 


a) 
Industrial Shares Advance in London 


Industrial shares on the London Stock 
Exchange have reached their highest point 
since March 16, 1939. At the same time, 
fixed-interest stocks have remained very 
stable. As pointed out by Lewis L. Net- 
tleton in a September 13th dispatch to The 
New York Times, this preference for indus- 
trials arises from two main factors, one 
being the generally favorable character of 
results achieved in the past year and the 
other the search for yields and the growing 
tendency to anticipate post-war prospects, 
which, though generally vague, are in some 
cases considered fairly clear cut. 

Apart from purely investment consider- 
ations, Mr. Littleton reports, the sustained 
cheerfulness of the markets is based on a 
generally favorable reading of the war 
news. The City resolutely refuses to be 
depressed by Russia’s desperate condition. 
There is no thought about Russia’s possible 
defeat. Faith in its ability to hold out un- 
til direct help from the Allies arrives re- 
mains unbroken. 


——_____ 9. 


Robin E. Doan, for some years Director of 
Public Relations for the Colorado National 
Bank and subsequently Managing Editor of 
Banker’s Magazine, has joined the Leon Liv- 
ingston Advertising Agency, San Francisco. 
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Where There’s A Will... 


HE will of Captain Lampton T. Clark 

of the United States Army Engineer 
Corps, handwritten while under fire in 
the Philippines, has created somewhat 
of a legal puzzle. The will, received by 
Attorney William A. Coffey of Mt. Ver- 
non, N. Y., as part of a letter, was at- 
tested by only one witness. Under the 
law of New York at the time the docu- 
ment was prepared, such holographic 
wills nevertheless required two witnesses 
as do other testaments, but on May 6, 
1942, the Legislature adopted an amend- 
ment dispensing with witnesses in the 
case of holographic wills by soldiers and 
sailors. The Westchester County Sur- 
rogate’s Court, not ruling on whether the 
amendment might be construed as retro- 
active, has advised Mr. Coffey to consult 
the Philippine law on holographic wills, 
under the theory that if the instrument 
is valid there, it will be recognized in 
New York. 

* * * 

Herbert G. French, vice president of 
Proctor & Gamble Co., soap manufac- 
turers, on his recent death left a will 
which disposes of a very large estate. 
After providing for gifts to servants and 
employees it gives substantial holdings 
of Procter and Gamble stock to nephews 
and nieces. He makes a gift of his coun- 
try estate, known as “Reachmont Farm,” 
to the city of Cincinnati, to be main- 
tained as a park. During his lifetime, 
he was greatly interested in art and 
music; consequently, he made a gift of 
$250,000 to the Cincinnati Museum of 
which he was trustee and provided that 
$100,000 of this sum shall be devoted ex- 
clusively to the care and maintenance of 
the Print Department of the Musuem. 
He also gives to the Cincinnati Museum 
his entire collection of prints, etchings, 
engravings, etc., together with all books 
and literature on the subject, to be kept 
separate in the Print Department of the 
Museum and known as the Herbert 
Greer French Collection. After making 
substantial gifts to Christ Church of Cin- 
cinnati and to Berea College, Berea, Ken- 


tucky, and after creating a trust fund 
with The Central Trust Company of Cin- 
cinnati for the benefit of several friends 
of long standing, the remainder of the 
estate is divided equally between the Un- 
iversity of Cincinnati of which he had 
for many years been a Trustee, and the 
Cincinnati Institute of Fine Arts of 
which he was president. Starbuck Smith, 
a long time friend and attorney, was 
named executor. 


* * * 


ORMER Primate of the Church of 

England in Canada, and retired 
Archbishop of Rupert’s Land, the late 
Most Rev. Samuel P. Matheson appointed 
the National Trust Company, Ltd., of 
Winnepeg, as executor under his will 
which contained no unusual clauses or 
bequests. Descendant of one of the orig- 
inal families in that community, the 
Archbishop was interested in educational 
work in addition to his ecclesiastical 
career, having been chairman of the ad- 
visory board of education for Manitoba. 
His death came recently at the age of 
eighty-nine. . . 


In an exceedingly simple well executed 
in 1934, Graham McNamee left every- 
thing to his wife, whom he also named as 
executrix. The noted radio announcer 
and newsreel! commentator, a pioneer in 
sports broadcasting, was reputed to have 
earned $50,000 a year at his peak. By 
his own account, the most exciting mo- 
ment in his career was the famous “long 
count” of the second Dempsey-Tunney 
fight in Chicago in 1927... Francis L. 
Wellman, one of the great trial lawyers 
of the last century, and author of widely 
read professional books (e.g. “The Art 
of Cross-Examination,” “Gentlemen of 
the Jury”) died recently at the age of 
87, leaving a will designating his wife 
and son executors. One of the interest- 
ing provisions of the document, written 
over a dozen years ago, is one bequeath- 
ing to his wife the collateral deposited 
with Guaranty Trust Company of New 
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York under an agreement between Mr. 
Wellman and a former wife, upon the 
death of the latter. Unless his widow 
predeceases the former spouse, Mr. Well- 
man’s children are excluded because they 
have been “amply provided for”... 


* *% * 


HIRTY hospitals in the Philadelphia 

area will receive 48 iron lungs under 
the terms of the will of Mrs. Blanche 
Gilbert, who died in one of the institu- 
tions. Girard Trust Company of that 
city, acting as executor and trustee, an- 
nounced this month that 30 of the lungs 
are on order... One dog who didn’t 
have his day is Huskie, a terrier belong- 
ing to the late Maggie Mae White of 
Los Angeles. Judge Newcomb Condee 
has rejected Mrs. White’s will leaving her 
automobile and residence to the pet... 
Bequests to twenty-five local churches— 
Catholic, Protestant and Jewish—were 
included in the will of Lewis James, re- 
tired barber of West Pittston, Pa. Leg- 
acies were also given to the Red Cross, 
Y.M.C.A., and other charities. His es- 
tate was valued at $15,000... 


* * * 


George Washington Norris, noted 
banker and lawyer, appointed the Gir- 
ard Trust Company of Philadelphia, 
and Hubert A. Jordan as executors and 
trustees under his will. The residue of 
his estate is left in trust for his wife. 
If income therefrom is less than $1,000 
per month, the trustees may use princi- 
pal to the extent necessary, and if 
$12,000 per year is insufficient for her 
reasonable comfort and needs, the trus- 
tees are further authorized, in their dis- 
cretion, to use such sums of the corpus 
as they deem proper. Mr. Norris was a 
governor of the Federal Reserve Bank 
of Philadelphia from 1920 to 1936, a di- 
rector of the Philadelphia Belt Line R. 
R. Co., and a member of the board of 
managers of the Girard Trust Company, 
among his many activities... 


* * * 


HARLES S. Millard, vice president 
of the New York Central System, 
created a trust under his will for the 
benefit of his wife, with remainder to 
his children. Since the trustee named is 
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a trust company in another state where 
Mr. Millard resided before coming to 
Cincinnati, his son-in-law will serve as 
trustee in its stead. Mr. Millard, for 
forty years in the employ of the New 
York Central, had since 1924 been gen- 
eral manager of the Cleveland, Cincin- 
nati, Chicago & St. Louis Railway, com- 
monly known as the Big Four. 

Property valued at more than $100,- 
000,000 in thirty companies, comprising 
the estate of the late Enrique Lage, has 
been taken over by the Brazilian govern- 
ment for use in national defense. His 
widow is Gabriela Bezazoni, an Italian 
citizen and confessed Fascist... An 
eighty-four year old inmate of Illinois 
State Hospital shuffled into the Probate 
Court in Chicago recently to lay claim 
to an estate of at least $146,000 disposed 
of by his wife. The man, William F. 
Yott, had been eligible for release during 
the last forty of his forty-eight years in 
the asylum, but his wife consistently op- 
posed his freedom. Mrs. Yott’s will 
leaves everything to her daughter... 


Chamber of Will Horrors 


No. 3: Keep Us Dusted 


Forty years of litigation over an 
eccentric will has finally ended with 
the testatrix losing. When Mrs. 
Esther Woods died in 1898, she be- 
queathed $250,000 to two nieces in 
Illinois with the stipulation that they 
live in her house on Third Street in 
New York City and keep the family 
portraits of herself, her husband and 
two sons dusted and in good condi- 
tion. Successful in upholding the 
will against contestants, the two 
nieces had come to New York, but 
soon found the neighborhood deter- 
iorating with the influx of immi- 
grants, and so returned to Blooming- 
ton. Ever since, they have been try- 
ing to set aside the clauses restrict- 
ing their residence and requiring the 
dusting. Only this summer did they 
succeed in having the court do so 
under the provisions of a relatively 
new statute. 
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Personnel Changes in Trust Institutions 


ALABAMA 


Mobile—LOUIS B. CONOVER has been 
elected assistant trust officer of Merchants 
National Bank. 


CALIFORNIA 


San Francisco—FRANCIS S. BAER has 
been elected vice chairman of the board of 
directors of Bank of America N. T. & S. A. 


COLORADO 


Denver—MELVIN J. ROBERTS, assist- 
ant trust officer of The Colorado National 
Bank, is in active service with the United 
States Army. 


FLORIDA 


Miami—CHARLES W. FISHBURNE, 
for 17 years with the First Trust Company, 
has been elected assistant vice president of 
Florida National Bank & Trust Company. 

Orlando—R. B. GRIFFITH, president of 
Central Title & Trust Company, has been 
commissioned a Lieutenant in the United 
States Naval Reserve, and has reported for 
active duty at the Naval Air Station in 
Rhode Island. 


GEORGIA 


Atlanta—JOSEPH C. GREENFIELD, 
in charge of new business at the Trust De- 
partment of the First National Bank since 
1939, has been appointed assistant trust of- 
ficer. Before joining the First National, 
Mr. Greenfield had been General Agent of 
the Union Central Life Insurance Company 
at Richmond, Va. 

Atlanta—ERLE COCKE has been ad- 
vanced from vice president to executive vice 
president of Fulton National Bank. From 
1934 to 1988 he was Atlanta manager of 
the Reconstruction Finance Corp., and was 
State director of the National Emergency 
Council. 


ILLINOIS 


Chicago—PAUL O’*DONNELL, local 
attorney, has been elected trust officer of 
The Metropolitan Trust Company. He is 
a member of the committee on character and 
fitness of the Chicago Bar Association. 


MAINE 


Waterville—-WILLIAM A. KNAUFF has 
been elected president of the Federal Trust 
Company to succeed the late Leon A. Teb- 


betts. Mr. Knauff was executive vice pres- 
ident and an organizer of the trust com- 
pany. 


MICHIGAN 


Royal Oak—LAWRENCE M. KELLY, 
vice president and trust officer of Wayne 
Oakland Bank, is now a Captain in the In- 
telligence Division of the United States 
Army Air Force, stationed at Miami Beach. 
In World War I, Capt. Kelly was a Major in 
the RAF. 


MISSOURI 


Kansas City—C. A. BROCKHOUSE has 
been advanced from secretary and assistant 
trust officer to vice president and secretary 
of Mercantile Home Bank and Trust Com- 
pany. CHARLES METZLER, vice presi- 
dent, was chosen also treasurer, and LOUIS 
J. GIBLIN of Chicago was elected assistant 
vice president. 


NEW YORK 


New Rochelle—-LESTER A. STOOT- 
HOFF has been appointed assistant trust 
officer of the New Rochelle Trust Company. 
He is a director of the Bronx Federal Sav- 
ings & Loan Assn. 


New York—HARLAN H. NEWELL has 
been elected vice president of Continental 
Bank & Trust Company. He was formerly 
vice president of the Society for Savings 
in Cleveland. 

New York—CHARLES D. RUNYAN, 
vice president and secretary of the Trust 
Company of North America, has been ele- 
vated to the presidency. 


OHIO 


Akron—GILBERT NEAL has been ad- 
vanced from treasurer to executive vice 
president of Firestone Park Trust & Sav- 
ings Bank; L. V. SLOOP from assistant 
treasurer to treasurer. 

Cincinnati—-GEORGE C. MORGAN has 
been elected assistant trust officer Fifth 
Third Union Trust Company, in charge of 
corporate trust work. 


Youngstown—A. E. ADAMS, JR., vice 
president and trust officer of Dollar Sav- 
ings & Trust Company, has been commis- 
sioned a First Lieutenant in the Army Air 
Corps. 
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PENNSYLVANIA 


Easton—E. JACK SITGREAVES, execu- 
tive vice president and trust officer of Eas- 
ton Trust Company, has been commissioned 
a Captain in the United States Army Air 
Forcee SAMUEL F. ROCKAFELLOW 
has been elected vice president and trust 
officer, and director, to fill the vacancy. 
Mr. Sitgreaves this year was chairman of 
the Trust Company Section of the P.B.A. 
and president of the Corporate Fiduciaries 
Association, Group III of the P.B.A. In 
the former capacity, he will be succeeded 
by C. L. Keister, vice president of Dauphin 
Deposit Trust Company, Harrisburg. 

Philadelphia—E. A. STUEBNER, vice 
president in the trust department of Fidel- 
ity-Philadelphia Trust Company, is now in 
the United States Army Air Corps. 


WASHINGTON 


Seattle-MORTON C. BAKER, special- 
ist in Government securities, has been elect- 
ed assistant vice president of Seattle-First 
National Bank, in charge of the bank’s in- 
vestment portfolio of more than $125,000,- 
000 in Government and other bonds. 


a 


Trust Institution Briefs 


Boise, Ida.—A. J. Gamble, president of 
Boise Trust Company, has been elected 
State vice president of the Trust Division, 
American Bankers Assn. 


Flint, Mich. — Full trust powers have 
been granted to the Genesee County Sav- 
ings Banks, to 

round out the 

functions of 

one of Michi- 

gan’s oldest 

banking insti- 

tutions. Au- 

thority to ren- 

der trust ser- 

vice was ob- 

tained in re- 

sponse to 

many requests 

from _ custo- 

mers of the 

bank. Wilfrid 

C. Dickie has 

been named 


T. D'ARCY LEONARD vice president 


Recently elected General Manager and trust offi- 
& Director, Canada Permanent Cer to head the 


Trust Co., Toronto new depart- 
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ment. Mr. Dickie was an RAF lieutenant 
in World War I. Before coming to Flint 
as vice president of Union Industrial Trust 
& Savings Bank 12 years ago, he was with 
the Union Trust Company in Detroit. 
Later he became vice president of the Na- 
tional Bank of Flint. 


New York, N. Y.—Lawyers Trust Com- 
pany has moved its main office from 135 
to 111 Broadway. 


New York, N. Y.—Percy H. Johnston, 
chairman of the board of Chemical Bank 
& Trust Company, last month celebrated 
his 25th anniversary with that institution, 
22 years of which were as president or 
chairman. During Mr. Johnston’s leader- 
ship, the bank has grown tremendously, 
from assets of under $50,000,000 in 1917, 
to $1,098,000,000 a quarter of a century 
later. He has held numerous director- 
ships and ranking positions in the banking 
and financial world. 


New York, 
N. Y. — Har- 
vey D. Gibson, 
president of 
Manufacturers 
Trust Com- 
pany, is now 
in England as 
American Red 
Cross Commis- 
sioner to Great 
Britain. The 
bank has 
granted him 
an_ indefinite 
leave of ab- 
sence, and 
during that 
period has de- 
signated Henry C. Von Elm, vice chairman 
of the board, as Chief Executive Officer. 


Coshocton, O. — Commercial National 
Bank has absorbed the Peoples Bank & 
Trust Company. Bancohio Corp., owner 
of the Commercial, recently acquired the 
Peoples. L. P. Gallagher, president of the 
latter, will be president of the combined 
bank. 

Portland, Ore.—Lorne L. Miller, vice 
president and trust officer of the Portland 
Trust & Savings Bank, has been elected 
to the board of directors of the bank. 

Portland, Ore.—The United States Na- 
tional Bank has purchased the Harney 
County National Bank of Burns which will 
be known as the Harney County Branch 
of the U. S. National, giving the latter its 
26th operating unit in the State. 


HENRY C. VON ELM 
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Chattanooga, Tenn.—Frank L. Under- 
wood, vice president and trust officer of 
the Hamilton National Bank, has been 
elected president of the Chattanooga Clear- 
ing House Association. 

Richmond, Va.—At the request of the 
War and Treasury Departments, the First 
& Merchants National Bank has opened an 
office in Arlington, Va. According to 
President H. Hiter Harris, the office will 
be in the new War Department Building, 
also known as the Pentagon Building, 
which when completed will be the largest 
office structure in the world. 

0 


In Memoriam 


William M. Kingsley:—chairman of the 
board of the United States Trust Company 
of New York; member of council and 
formerly treasurer of New York Univers- 
ity; formerly president of the State and 
New York City Y.M.C.A., and treasurer of 
the Salvation Army; leader in religious 
circles. 

Donald H. Hemingway: vice president and 
director of The Second National Bank of 
New Haven, Conn. 

Oliver C. Fuller:—first president of First 
Wisconsin National Bank of Milwaukee. 

Frank G. Evans:—president of Central 
National Bank, Battle Creek, Mich. 

Nathan D. Prince:—formerly president of 
the Hartford-Connecticut Trust Company, 
formerly treasurer and member of execu- 
tive council of American Bankers Associa- 
tion. 


el) 
Committee Heads 


Los Angeles, Calif—A. L. Lathrop, vice 
president and trust officer of Union Bank & 
Trust Company, has been named chairman 
of Committee on State Bar of the California 
Bankers Assn. 


San Diego, Calif.—A. G. Reader, trust of- 
ficer, Union Title Insurance & Trust Com- 
pany, has been chosen chairman of Com- 
mittee on Insurance of the California Bank- 
ers Assn. 


San Francisco, Calif—Harris C. Kirk, 
vice president, American Trust Company, 
has been selected chairman of Committee on 
Legislation and Taxation. 


The Missouri Bankers Association will 
not hold its 1943 University Conference, 
but will conduct group meetings instead, it 
was announced recently. 
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Multiple Death Taxation of Intangibles — 


What Now? 


States May Lose All Power Unless They Afford Relief 


PROFESSOR ROBERT C. BROWN 
Indiana University School of Law, Bloomington, Ind. 


'T was just ten years ago that First 
National Bank of Boston v. Maine? 
put what seemed to be a permanent 
quietus upon multiple death taxes 
with respect to intangibles. This 
case, the culmination of a series of 
more and more restrictive Supreme 
Court decisions covering nearly a 
decade before that,? wiped out what 
seemed to be the last possibility of 
multiple taxation with respect to in- 
tangibles of any nature. The court, 
proceeding avowedly as a matter of 
policy, decided that such taxation by 
other than the one state of the dom- 
icile of the decedent constituted a 
violation of the Fourteenth Amend- 
ment, and could not be permitted. 
But this happy situation was of very 
short duration. The court which had 
given immunity soon commenced to take 
itaway. After Curry v. McCanless* and 
its companion case Graves v. Elliott,* 
there could be little doubt that the im- 


1. 284 U. S. 312 (1932). 

2. The history is more fully developed in Brown 
“The Present Status of Multiple Taxation of 
Intangible Property’ (1942) 40 Mich. L. R. 
806. 

3. 307 U. S. 3857 (1989) 

4, 307 U. S. 383 (1939) 


munity from multiple taxation was a 
rapidly disappearing phenomenon. And 
its complete disappearance came with 
two decisions of the court last spring, 
which, although decided nearly a month 
apart, were argued together and were 
thus treated as involving the same basic 
problem. 


First Decision Unobjectionable 


F these the first was Graves v. 

Schmidlapp,®> where the decedent, a 
resident of New York, exercised by his 
will a power of appointment given him 
by his father, who had died many years 
before, a resident of Massachusetts.. The 
exercise of this power of appointment 
was held to be subject to the New York 
death tax, on the ground that the dece- 
dent was substantially the owner of the 
property. The court admitted that under 
the accepted principles of conflict of laws 
the method and sufficiency of the exercise 
of the power were governed by the laws 
of Massachusetts; but this was held to be 
immaterial as respects the power of New 
York to tax. The decision was unani- 
mous, although Mr. Justice Roberts con- 
curred only because of the Curry and 
Elliott cases—a further proof that these 


5. 62 S. Ct. 870 (March 30, 1942). 
and Estates 437. 


See 74 Trusts 
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cases marked a definite repudiation by 
the court of its condemnation of multiple 
taxation with respect to intangibles. 


The decision also involved the definite 
repudiation of Wachovia Bank & Trust 
Co. v. Doughton,® decided some years be- 
fore, where it was held that the state of 
domicile of the donee of a power granted 
under the will of a non-resident testator 
had no jurisdiction to impose a death tax 
with respect to such exercise. That case 
was therefore expressly overruled. 


The Graves case does unquestionably 
involve a certain degree of multiple death 
taxation.? The passing of the same prop- 
erty was taxed by Massachusetts at the 
death of the present testator’s father, 
and now by New York. It is believed, 
however, that this is not really objection- 
able. If the father had left the property 
absolutely to his son, who had in turn 
transmitted it on his death, there would 
have been the same burden of taxation 
by two states, but this would have been 
clearly unobjectionable. It seems that 
one who has the use of property during 


his life and the power to appoint it on his 
death is substantially the owner of such 
property, or at least that a state is en- 
titled to assume so for death tax pur- 


poses. The Wachovia Bank case there- 
fore seems to have been improperly de- 
cided, and its repudiation by the Graves 
case unobjectionable, and even commend- 
able. 


Aldrich Case 


UT when we turn to the other recent 

case, State Tax Commission v. Ald- 
rich,’ we have a decision which involves 
a menacing possibility of seriously ob- 
jectionable multiple death taxation with 
respect to intangibles. Indeed it is a cer- 
tainty, except as the states themselves 
may voluntarily give up the power which 
the court has now given to them. 


The decision involved a decedent who 
was a resident of New York, and left a 
large estate, including a block of stock 


. 272 U. S. 567 (1926). 

- See notes in (1942) 40 Mich. L. R. 1233, and 
(1942) 90 U. of Pa. L. R. 975. 

. 62 S. Ct. 1008 (April 27, 1942). See 74 Trusts 
and Estates 535. 
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of the Union Pacific R. R. Co., a Utah 
corporation. The question was whether 
Utah could impose an inheritance tax 
with respect to this stock. The decision 
of the First National Bank of Boston v. 
Maine was a clear and undisputed author- 
ity to the contrary, this case holding that 
the transfer of stock of a corporation or- 
ganized under laws of another state than 
that of the decedent cannot be subjected 
to death taxes except at the domicile of 
the decedent. However the court flatly 
overruled the First National Bank case 
and held that Utah was entitled to im- 
pose this tax, measured by the entire 
value of the stock. It should be noted, 
however, that in view of a special pro- 
vision of the New York statute the Utah 
tax was deductible from the New York 
tax, and therefore did not actually in- 
crease the burden of the estate, but mere- 
ly reduced the New York tax. But this 
rather extreme concession is not usual, 
and the decision gives full authority for 
two death taxes with respect to the same 
property, at least if that property is cor- 
porate stock. 


The opinion of the court, written by 
Mr. Justice Douglas, is concerned mostly 
with the not difficult demonstration that 
the doctrine of First National Bank of 
Boston v. Maine and its predecessor cases 
disapproving multiple death taxes with 
respect to intangibles had already been 
repudiated by the court by such decisions 
as Curry v. McCanless. It argued that 
such repudiation is proper, since the cor- 
poration was formed under the laws of 
Utah and that law governs the issuance 
and transfer of the stock. Utah there- 
fore may, it is contended, properly im- 
pose a tax for permitting the transfer 
by death. Mr. Justice Douglas admits 
that this may lead to multiple burdens 
and that such a result may be unfortun- 
ate; but he says that the Fourteenth 
Amendment gives the court no authority 
to invalidate the claim of state power to 
tax merely because the result is unfor- 
tunate. This last point is also empha- 
sized in the concurring opinion by Mr. 
Justice Frankfurter, who insists that the 
court acts affirmatively when it invali- 
dates a statute but takes no action at all 
when it sustains a statute. 





FIDUCIARY LAW 


This purely metaphysical distinction is 
vigorously and effectively attacked by Mr. 
Justice Jackson in his long dissenting 
opinion, with which Mr. Justice Roberts 
concurs. He demonstrates the particul- 
arly unfortunate results in the present 
case, even though, as previously pointed 
out, the peculiar provisions of the New 
York statute make the burden fall upon 
that state rather than upon the estate of 
the decedent. He concludes that the re- 
sult of the decision is that might makes 
right in taxes, or else the court will have 
to draw the jurisdictional line some- 
where. That line will have to be dic- 
tated by policy, as was the line previous- 
ly drawn by the court and now repud- 
iated by it. 


Whither the Doctrine 


HERE seems little doubt that most 

independent authorities will agree in 
general with Mr. Justice Jackson’s opin- 
ion. But there is little profit in arguing 
the problem on principle. The decision 
seems unfortunate, but there it is, and 
there at least for the time being it will 
remain. It seems more worth while to 
investigate how far the new doctrine 
goes, and how far its unfortunate results 
of multiple death taxes with respect to 
the same property can be avoided. 

With respect to how far multiple taxa- 
tion will be permitted, we are still not 
entirely clear, though we get some help- 
ful suggestions from Mr. Justice Jackson. 
Certain it is that under Curry v. McCan- 
less, intangible property held in trust 
may be subject to death taxes both at 


IN THE HANDLING OF 
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the domicile of the trustee and at the 
domicile of the settlor. The only way to 
avoid this is to use a trustee at one’s own 
domicile (and not change the domicile), 
or else to give up all control of the trust 
property so that there is no possibility 
of any death taxes at all. And under 
the Aldrich case, the death of a stock- 
holder of a corporation means a death 
tax at his domicile and also a tax with 
respect to the stock at the state of in- 
corporation. The only way to avoid this 
is to keep one’s investments in domestic 
stocks or at least in stocks of corpora- 
tions organized in states which do not 
impose this formerly forbidden tax. 

So far we are on firm ground. But 
does the new dispensation apply to in- 
debtedness, so that death taxes can be 
imposed with respect to such property 
both at the domicile of the creditor as 
at present and also at the domicile of the 
debtor? If so, such cases as Farmers 
Loan & Trust Co. v. Minnesota’ will also 
have to be overruled. But recent expe- 
rience teaches us nothing if not that the 
Supreme Court is quite without hesita- 
tion in overruling its previous decisions, 
especially if they are in favor of taxpay- 
ers. Mr. Justice Jackson expresses the 
fear that the new doctrine will soon be 
applied to indebtedness, specialty or oth- 
erwise, and few of us will be sure that 


9. Supra, note 3. But cf. Bussell v. Cogshall, 
151 Kans. 14, 98 P. (2d) 179 (1940) holding 
that the Curry case does not apply unless the 
settlor retains an explicit right of revocation 
or alteration. 

10. 280 U. S. 204 (19380). 
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he is not right. This suggests greater 
safety in confining one’s bond invest- 
ments to obligors in one’s own state. 


Trade Barriers 


R. JUSTICE JACKSON has also 
expressed the fear that multiple 
death taxes will be applied even to tangi- 
ble property.1!_ It is to be hoped that he 
is wrong about this, but one cannot be 
sure. The safe thing seems to be to con- 
fine one’s economic activities to one state. 
Of course this advice is not common 
sense, and will not and should not be fol- 
lowed. But the new doctrine will have 
the unfortunate effect of discouraging in- 
vesting outside the state, and will there- 
fore result in some tendency toward trade 
barriers between states—a result which 
it is believed even the Supreme Court will 
not favor. To be sure, there are worse 
trade barriers—for example sales and 
use taxes in interstate commerce.!* But 
so far as the new doctrine has any real 
effect at all it can only operate in this 
way. Even jurisdictions like Canada, 
which do not have our constitutional pro- 
tection, have so construed their death 
statutes as to avoid any serious difficulty 
of multiple taxes.1* And Mr. Justice 
Frankfurter in the Aldrich case admits 
that they are undesirable. It is unfor- 
tunate that the court has withdrawn this 
protection against multiple taxation, but 
there still may be some remedy without 
the absurd state isolationism which has 
previously been suggested. 
A recent commentator! has suggested 
that the Aldrich case may lead to certain 
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extra-legal expedients previously used for 
the purpose of avoiding such multiple 
taxation, such as personal holding com- 
panies and holding of securities in street 
names. The latter expedient would not 
seem to be very helpful in avoiding death 
taxes, at least without considerable risk. 
The personal holding company may work 
better, but the heavy income tax burdens 
imposed upon such companies make them 
of very limited desirability. 


Reciprocal Waiver by Statute 


AR better would be state legislation 

which would give up any death taxes 
with respect to intangibles owned by non- 
resident decedents. Such statutes are in 
effect in a number of states; they are not 
entirely satisfactory, since they may 
mean giving up revenue without compen- 
sation. Probably a still better form of 
statute is the reciprocity statute giving 
up the tax with respect to intangibles 
owned by non-residents provided the 
state of residence likewise gives up the 
tax with respect to intangibles owned by 
non-residents of it. Each state will col- 
lect a full tax on estates of residents and 
will collect nothing with respect to in- 
tangibles in a non-resident estate. 


Before First National Bank of Boston 
v. Maine, a majority of the states which 
imposed any death tax with respect to 
intangibles owned by non-resident dece- 
dents had reciprocal statutes of this gen- 
eral nature; and economic pressure would 
probably have induced the others to adopt 
them. After that decision the pressure 
vanished, as such statutes were naturally 
regarded as unnecessary and useless. A 
few seem to have been repealed, but most 
of them remained on the statute books 
as more or less dead letters.1° However 
they may now be resurrected with most 
happy results. 


11. Thus overruling Frick v. 
U. S. 473 (1925). 

12. See Brown, “State Sales and Use Taxes’ Pro- 
ceedings of the National Tax Conference, 1941, 
p. 394 ff. 

13. See Anderson, “‘Succession Duties—Double Tax- 
ation” (1937) 15 Can. Bar Rev. 620; Laskin, 
“Taxation and Situs: Company Shares,” (1941) 
19 Can. Bar Rev. 617. 

. See J. S. Seidman in the New York Herald- 
Tribune of May 10, 1942. 

. They might be still useful with respect to es- 
tates of persons not resident in the U. S. 


Pennsylvania, 268 
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It appears that a large majority of the 
states either do not impose death taxes 
with respect to intangibles owned by non- 
residents or have reciprocal statutes, 
which will have the same effect except 
as to states which have no such statutes. 
The details of this are briefly as follows: 


States that do not tax such intangibles: 


Alabama Maine 
(statute somewhat Massachusetts 
ambiguous) Minnesota 

Connecticut Nevada 

Delaware New Jersey 

Georgia New York 
(statute somewhat Tennessee 
ambiguous) Vermont 

Louisiana Virginia 


States that do tax such intangibles, but 
provide for a reciprocal exemption in some 
reasonably satisfactory form: 


New Mexico 
Colorado North Dakota 
Florida (the tax applies 
Idaho only to shares of 
Illinois stock, not to other 
Indiana intangibles) 

Iowa Ohio 

Kansas Oregon 

Kentucky Pennsylvania 
Maryland South Carolina 
Michigan Washington 
Mississippi West Virginia 
Missouri Wisconsin 

New Hampshire Wyoming 


California 


States that do tax such intangibles and 
provide for no exemptions: 


Oklahoma 
Arkansas (taxation of in- 
(tax confined to tangibles limited) 
such intangibles Rhode Island 
as have business (taxation limited 
situs in the state) to intangi- 
District of Columbia bles subject to a 
(tax confined to power of appoint- 
such intangibles ment derived 
as have business from a _ resident 
situs in the dis- of Rhode Island) 
trict) South Dakota 
Montana Texas 
Nebraska Utah 
North Carolina 
(tax confined to 
such intangibles 
as have business 
situs in the state) 


Arizona 


Some Remaining Questions 


T is believed that economic pressure 

will gradually force all states to adopt 
reciprocal statutes or their equivalent. 
That will do away with multiple taxation, 
though only after considerable delay and 
injustice. The more promptly this re- 
form can be accomplished, the less harm 
will have been done. 

Some doubt has been expressed as to 
the efficacy of reciprocal statutes because 
of the decision of Massachusetts v. Mis- 
souri,16 where it was held that Federal 
courts cannot be invoked to enforce the 
reciprocal statute of a state. The court 
said that the state can construe its own 
statute, and that the remedy is to go into 
the state courts. But that would ordin- 
arily be an adequate remedy. At any 
rate, the case just cited was an attempt- 
ed original proceeding in the Supreme 
Court by one state against another. The 
court suggested that an action could be 
brought by a taxpayer in the Federal dis- 
trict court to enforce a state reciprocal 
statute just as when any other state stat- 
ute is invoked in a proceeding within the 
jurisdiction of the Federal courts. 

There is one other danger which re- 
mains even after the solution of this 
problem. This is the matter of a dis- 
puted domicile, as in the famous Dor- 
rance litigation. The Federal courts 
have ordinarily refused to take jurisdic- 
tion in such cases where two states in- 
consistently decide that the testator was 


domiciled in each of them.!* So far, no 


16. 308 U. S. 1 (1939). 

17. See Worcester County v. Riley, 302 U. S. 292 
(1937). Massachusetts v. Missouri, supra, note 
16, also involves the same problem. 
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adequate solution has been devised. But 
statutes have been adopted in several jur- 
isdictions giving consent to the compro- 
mise of such questions.!® Perhaps this 
will be the solution. In any event this 
problem rarely arises. However, it re- 
mains important from the standpoint of 
avoiding multiple death taxes that any 
reasonable doubt as to the domicile of 
any person of substantial means be care- 
fully avoided. 


Give Up Power or Lose All 


HE situation is thus reasonably sat- 
isfactory in all but eleven states, and 
even three of these restrict the tax to 
intangibles having a business situs in the 
state, where there is somewhat more jus- 
tification for multiple taxation. But of 
course the Aldrich case might conceiva- 
bly have the unfortunate effect of induc- 
ing some states which exempt such in- 
tangibles owned by non-resident dece- 
dents either completely or by reciprocal 
statutes to repeal such exemptions. 
Unless some such action as reciprocal 
exemption is taken, it appears that Mr. 
Justice Jackson’s fear of complete Fed- 
eral control of the matter will be realized. 
Substantial multiple taxation will be in- 
tolerable, and Congress will most cer- 
tainly interfere—and no doubt in a way 
which will do more harm to the states 
than the previous limitations could pos- 
sibly have done. It may seem paradoxi- 
cal but it seems clearly true, that the 
states must voluntarily give up the ex- 
tended power of death taxes which the 
court has conferred upon them or they 
will be likely to lose most of the death 
tax power which they ever had. 





18. See note in (1941) 19 N. Y. U. L. Q. R. 96. 


W. J. Hinton of the Institute of Bankers 
in London, now with the British Ministry 
of Information, had his scheduled visit to 
America early this year almost disastrous- 
ly interrupted when his ship was _ torpe- 
doed. After nearly a week in an open 
boat Mr. Hinton got back to England. He 
will be remembered by our readers as au- 
thor of the article “Training Trust Officers. 
for British Banks,” the Education-for-Trus- 
teeship issue of May, 1940. 









FIDUCIARY LAW 


Fiduciary Law in Wartime 


Section of Real Property, Probate and 
Trust Law, American Bar Association Meets 


EVOTED almost entirely to discus- 

sion of subjects related to or af- 
fected by the war, the Section of Real 
Property, Probate and Trust Law held 
a most successful meeting in Detroit in 
connection with the 65th Annual Con- 
vention of the American Bar Associa- 
tion. In view of conditions, the attend- 
ance of the sessions was surprisingly 
good, with a total registration of over 
1,300, including some 300 from the host 
city. 

Robert F. Bingham, of Cleveland, was 
elected Chairman of the Section at its 
closing session, to succeed 
Harold L. Reeve, of Chic- 
ago. Mr. Bingham had 
been vice chairman for the 
past two years, and prev- 
iously Director of the Real 
Property Division. Other 
officers chosen for the com- 
ing year are: 

Vice chairman: Walter 

W. Land, of New York 
City, retiring director 
of Trust Division 


Director of Real Property Division: 
Carroll G. Patton, of Minneapolis 


Director of Probate Division: Will- 
iam M. Winans, of Brooklyn, re- 
elected 

Director of Trust Division: Ralph H. 
Spotts, of Los Angeles 

Secretary: James E. Rhodes II, of 
Hartford, re-elected 

Asst. Secretaries: Margaret McGur- 
naghan, of Topeka; George E. Par- 
ker, Jr., of Detroit, both re-elected; 
and Arthur F. Young, of Cleveland. 

Council members: Russell D. Niles, 

of New York; William 
L. Beers, of New Ha- 
ven; Charles E. Lane, 
of Cheyenne, retiring 
Director of Real Prop- 
erty Division; and 
Harold L. Reeve, of 
Chicago, retiring 
Chairman. 

Papers and reports pre- 
sented at the meeting fol- 
low. (See also pages 245 
and 249.) 


ROBERT F. BINGHAM 


RALPH H. SPOTTS 


WALTER W. LAND 


WILLIAM M. WINANS 
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Substitute Trustees for Trustees in War Service 


Analysis of Existing Statutes Permitting Temporary Tenure 


FERRIS D. STONE 
Member of Detroit, Michigan, Bar 


HAT is to be done when an indi- 

vidual trustee, either by voluntary 
enlistment or the draft, becomes a mem- 
ber of the armed forces of the United 
States in time of war? Shall he be 
allowed to continue to act as trustee, 
despite his practical incapacity properly 
to administer the trust and the conse- 
quent hardship to the beneficiary, or 
shall he be removed as trustee, thus los- 
ing the right to administer the trust upon 
his return to civil life, or shall a substi- 
tute trustee be appointed to administer 
the trust during his absence? 


If a trust be an active one requiring 
the constant exercise of business judg- 
ment, obviously the trustee in war ser- 
vice is ill qualified to administer the 
trust. The trustee who goes into war 
service must, if the administration of the 
trust is to proceed in an orderly man- 
ner, be required to give up the trustee- 
ship, at least for the duration. 


The power of the Chancery Court to 
remove a trustee is a historic function 
derived from the broad jurisdiction to 
enforce proper performance and adminis- 
tration of trusts.! At first blush it would 
seem that the court’s power was ample 
to deal with the situation under discus- 
sion. But the situation is a temporary 
one, and care should be taken that no in- 
justice be done the Trustee who is in the 
service of his country. A “substitute” 
rather than a “successor” trustee seems 
to be indicated. This is a conception 
which the courts seem seldom, if ever, to 
have considered. In one New York case 
(Gould v. Gould, 197 N.Y. Supp. 515, 
203 App. Div. 807) the court denied that 
it possessed the power to suspend a trus- 
tee temporarily. 

From address before Probate and Trust Law 

Divisions, American Bar Assn., Aug. 25, 1942. 


1. Bogert, § 519. 


The English Act 


The statutes dealing with “substitute” 
trustees, which have been enacted since 
the beginning of the war, are of two 
types: I. those giving a trustee in war 
service the right to delegate his powers 
and duties as trustee to a specific person 
for the period of such war service, and 
II. those providing for the appointment 
of a substitute trustee by a court. 


The English statute—the Execution of 
Trusts (Emergency Provisions) Act 
1939°—is of the first class and became 
law in October 1939, Its important pro- 
visions for the purpose of this paper are: 


1. (1) Notwithstanding anything in any 
enactment or any rule of law or 
equity, a trustee, personal repre- 
sentative, tenant for life or statutory 
owner may, subject to the provisions 
of sub-section (3) of this section, 
delegate to any person, or to two or 
more persons jointly, the exercise, 
during the whole or any part of— 
(a) any period during which he is 
engaged in war service; and 

(b) a period of one month thereaf- 
ter; of any functions vested in 
him as such. 


Nothing in the foregoing provisions 

of this section shall authorize— 

(a) the delegation of the exercise 
of any functions to any person 
who would not as principal be 
competent to exercise those 
functions; 
the delegation of the exercise of 
any functions in relation to an 
implied or constructive trust; 
the delegation of the exercise of 
any functions by one of two 
trustees to the other, unless that 
other trustee is a trust corpor- 
ation; or 

2. Public General Acts 2 & 3 George VI, Chap. 
114, 12, October 1939. 
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(d) the delegation of the exercise 
of any functions by one of two 
or more trustees to any person 
(not being a trust corporation) 
to whom the exercise of func- 
tions has’ been delegated, 
whether by virtue of this sec- 
tion or otherwise, by the other 
trustee or, as the case may be, 
all the other trustees. 

(3) Any functions delegated under this 

section shall be delegated by power 
of attorney (which must be proper- 
ly filed). 
The powers conferred by this section 
on trustees, personal representatives, 
tenants for life and statutory own- 
ers in relation to any period during 
which they are engaged in war ser- 
vice may also be exercised by any 
trustee, personal representative, ten- 
ant for life, or statutory owner not 
engaged in war service in relation 
to any period during which— 

(a) he is outside the United King- 
dom; and 

(b) for any reason connected with 
the present war it is not reason- 
ably practicable for him to re- 
turn to the United Kingdom. 


“War service” is defined by the act to 

mean— 
(a) service during the period of the 
present emergency (whether 


within or outside the United 
Kingdom) in any of His Ma- 


277 


jesty’s naval, military or air 
forces or the nursing service or 
other auxiliary service of any 
of those forces; 

any other service during that 
period (whether within or out- 
side the United Kingdom) in 
any British ship; 

any other work or employment 
during that period outside the 
United Kingdom in connection 
with the present war. 


The act does not apply to Scotland. 


Section 1 of the Act has been con- 
strued by the Chancery Division in the 
case of In re Lord Feversham’s Contract, 
reported in the Law Times of August 
23,1941. (Vol. 192 page 105). On Jan- 
uary 3, 1940, a tenant for life, having 
entered the military service, gave a 
Power of Attorney to his wife and to 
“H”, “jointly and each of them severally 
to be his attorneys and attorney.” The 
decision was to the effect that a convey- 
ance signed by one of the attorneys was 
good. The case is commented upon by 
“The Conveyancer” in the same issue of 
the Law Times at page 102. 


An act substantially identical to that 
of England has been enacted in North- 
ern Ireland.? 


8. Second Session 5th Parliament of Northern 
Ireland 2 & 3 George VI, Chapter 37. 
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Canadian Laws 


In Canada statutes have been passed 
in Ontario and British Columbia. The 
Ontario “Execution of Trusts Act 1939’’4 
is much like the English Act. It applies 
to trustees, executors and administrators 
and like the English Act gives a right 
of appointment not only to trustees in 
war service, but to those not in war ser- 
vice but who are abroad and “for any 
reason connected with the present war” 
are unable to return to Ontario. A trus- 
tee is deemed to be engaged in war ser- 
vice, 


(a) If he is engaged on active service in 
connection with the present war as a 
member of the military, naval or air 
forces of Canada, the British Empire 
or any part or ally thereof; 

If he is engaged on service in any 
work abroad, in connection with the pre- 
sent war, of the Canadian or British 
Red Cross Society or any other body 
with similar objects; or 

If in connection with the present war 
he is a prisoner of war in the enemy’s 
country or is interned in the country 
of a neutral power. 


The British Columbia “Trustee Act 
Amendment Act” 19405 is a similar sta- 
tute. It defines a trustee in war service 
as one engaged as a member of any of 
the Military, Naval or Air Forces of 
the Crown, a prisoner of war in any 
enemy country, or interned in the coun- 
try of a neutral power. 


Rhode Island Requires Court Approval 


The Rhode Island “Fiduciaries Emerg- 
ency Act’’® is patterned largely on the 
English statute but there is an impor- 
tant variance. Section 1 (e) provides 
that no delegation shall be effective until 
authorized or approved in the case of a 
trustee by the Superior Court. Such ap- 
proval may be upon petition of either 
the donor or donee of the power “ex parte 
and without notice or upon such reason- 
able notice” as the court shall direct. 


4. Statutes of Ontario, 3 George VI (1939), Sec- 
ond Session, Chapter 3. 

5. British Columbia Statutes 1940, Chapter 53, 
Assented to 6 December, 1940. 

6. Rhode Island Laws 1942 S. B. 93, Approved 
April 6th, 1942. 
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Thus the Rhode Island statute stands 
midway between general Classes I and 
II. The provision for ex parte hearing 
without notice makes for simplicity of 
administration. War service is defined 
as meaning in this Act:- 


(a) Service during the period of the pre- 
sent emergency (whether within or 
outside of the territory of the United 
States of America) in any of the naval, 
military or air forces of the United 
States of America; 


Any service during the period of the 
present emergency on any ship of 
United States registry; 


Any other work or employment during 
the period of the present emergency 
outside the continental United States 
and under the direction of the govern- 
ment of the United States of America. 


Three States Require Court Action 


Passing now to that class of statutes 
providing for court appointments of sub- 
stitute trustees, I find that the legisla- 
tures of New York, New Jersey, and 
Pennsylvania have acted. New York has 
two applicable statutes. The applicable 
provisions of the first? are: 


“Whenever a trustee of an express trust 
is engaged in war service, such trustee or 
any other person interested in the estate 
or fund may present a petition to the 
Supreme Court praying for an order sus- 
pending the powers of such trustee while 
he is engaged in war service and until the 
further order of the Supreme Court, and 
if the suspension of such trustee shall leave 
no person acting as such trustee, or leave 
a beneficiary of such trust as the only act- 
ing trustee thereof, the petition must pray 
for the appointment of a successor unless 
a successor has been named in the trust 
instrument and such successor is not en- 
gaged in war service or is not for other 
reasons unable or unwilling to act as such 
trustee.” 


“for the purposes of this section a trus- 
tee shall be deemed to be engaged in war 
service in any of the following cases: 


(a) If he is a member of the military or 
naval forces of the United States or of 
any of its allies, or if he has been ac- 


7. New York Laws 1942, Chap. 804, Secs. 1 & 2. 
May 11, 1942. 
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cepted for such service and is awaiting 
induction into such service. 


If he is engaged in any work abroad 
in connection with a governmental 
agency of the United States or in con- 
nection with the American Red Cross 
Society or any other body with similar 
objects. 


If he is interned in any enemy country 
or is in a foreign country or a pos- 
session or dependency of the United 
States and is unable to return to this 
State.” 


Where the application is made by a trus- 
tee engaged in war service, notice shall be 
given to such persons and in such manner 
as the court may direct. Where the appli- 
cation is made by any other person inter- 
ested in the estate or fund and the trustee 
is in the military or naval service of the 
United States, notice shall be given to such 
trustee in such manner as the court may 
direct. In every other case where the ap- 
plication is made by a person other than 
the trustee, notice thereof shall be given to 
such persons and in such manner as the 
court may direct. 


Upon filing of the petition and the proof 
of service of the notice prescribed, the 
Supreme Court may suspend the trustee 
engaged in war service from the exercise 
of all his powers and duties while such 
trustee remains engaged in war service and 
until the further order of the court. The 
order may further provide that the remain- 
ing trustee, or if there be none, the suc- 
cessor named in the instrument or appoint- 
ed by the court is possessed of and may 
exercise all the powers and duties of the 
original trustee or trustees. 


When the suspended trustee ceases to be 
engaged in war service he may be rein- 
stated as trustee, if any of the duties of 
such office remain unexecuted, upon appli- 
cation to the Supreme Court, and upon such 
notice as the court may direct. If the sus- 
pended trustee is reinstated, the court shall 
thereupon remove his successor and make 
such other order or decree as justice re- 
quires, 


The other New York statute is an 
amendment to Sec. 103 Surrogate’s 
Court Act. This amendment is sub- 
stantially the same as the Trustee Act 
above set forth except that it applies to 
executors, administrators, guardians and 


8. New York Laws 1942, Chap. 337, Sec. 103 (a) 
April 8, 1942. 
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testamentary trustees. The procedure is 
in Surrogate’s Court, rather than in the 
Supreme Court. 


Pennsylvania Act 


The Pennsylvania Statute is “An act 
to provide relief in cases where fiduc- 
iaries are in military service, etc.”® This 
act among other things provides, 


1. Where used in this Act, 


(a) The term ‘fiduciary’ shall include an 
executor, administrator, trustee un- 
der a will, deed or declaration, trus- 
tee durant absentia, guardian of the 
estate of a minor, weak-minded per- 
son or habitual drunkard and com- 
mittee of a lunatic. 


Wherever a reference is made to a 
‘fiduciary in military service’ this 
shall include fiduciaries who are 
members of the armed forces of the 
United States or of any allied or 
associated power or who are detail- 
ed by proper authority for duty with 
such armed forces. 

2. Whenever and for so long as any fi- 
duciary is or shall be in military service the 
court having jurisdiction of the accounts 
of such fiduciary shall have the power in its 
discretion, 


(a) To authorize the co-fiduciary or co- 
fiduciaries, if any, to exercise all of 
the powers of such fiduciary, whether 
discretionary or ministerial, or 

(b) To appoint a substituted fiduciary 
pro tem to act in place of such fidu- 


9. Purdon’s Pennsylvania Statutes Annotated, 
June 1942 Supplement, title 20, sections— 
1176.1 to 1176.7 (1942 Extra Session). 
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ciary and to authorize such substi- 
tuted fiduciary pro tem to exercise 
all of the powers and discretion of 
the fiduciary in military service. 


3. The relief authorized by Section 2 of 
this act may be granted upon petition of 
any party in interest, including the fidu- 
ciary in military service or any co-fiduciary. 
It shall not be necessary to secure the join- 
der of any other party in interest in such 
petition, but notice of the presentation of 
the petition shall be given to all parties 
in interest who are sui juris at such time 
and in such manner as the court may di- 
rect. 


New Jersey Statute 


The New Jersey statute’? applies to ex- 
ecutors, administrators, guardians and 
trustees. This provides for the suspen- 
sion of fiduciaries engaged in war ser- 
vice by petition to the Orphans Court or 
the Prerogative Court in cases of estates, 
trusts or funds administered in these 
respective courts, or to the Court of 
Chancery. The petition prays for a de- 
cree, suspending the powers of the fiduc- 
iary while he is engaged in war service 
and the appointment of a successor to 
act until the original fiduciary is rein- 
stated. The act provides for such notice 
“as the court shall direct.” The act fur- 
ther provides for reinstatement “when 
the fiduciary so suspended ceases to be 
engaged in war service.” Section 11 of 
the Act reads: 


For the purposes of this Act a fiduciary 
shall be deemed to be in war service; 
(a) If he is a member of the military or 
naval forces of the United States or 
of any of its allies or if he has been 
accepted for such service and is await- 
ing induction into such service; or 
If he is engaged in any work abroad 
in connection with a governmental 
agency of the United States or in con- 
nection with the American Red Cross 
Society or any other body with similar 
object; or 
If he is interned in any enemy coun- 
try or in a foreign country or a pos- 
session or dependency of the United 
States and is unable to return to this 
State. 


10. New Jersey Laws of 1942, Chapter 160, Ap- 
proved May 6, 1942. 


(b) 


(c) 
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General Observations 


A statute which gives a trustee the 
power to delegate his trust, where no 
such power is granted by the trust in- 
strument, is, to say the least, quite dras- 
tic. A trustee is generally chosen be- 
cause the trustor has confidence in him 
personally and in his peculiar abilities. 
These delegation statutes are justified, 
if at all, only by the war emergency. 

It seems to me that an ideal statute! 
would combine both forms of enactment, 
that is, it would give the trustee a power 
of delegation for the emergency, as the 
English statute does, with the require- 
ment of court approval as in Rhode Is- 
land, but would also provide for the ap- 
pointment of a substitute trustee on ap- 
plication to the court. In England the 
trust is left to rely on the general law 
in cases where the trustee cannot be 
reached or refuses to delegate, and in 
New York, for example, even if the war 
trustee is willing to delegate, still a court 
proceeding is necessary. 

It is interesting to note the different 
provisions as to what constitutes war ser- 
vice and also to note that some statutes 
cover the case of trustees not in war 
service but who, because of war, are un- 
able to act. 

An interesting study in comparative 
law is furnished by the different statu- 
tary concepts as to who should succeed 
to the trust. England, except as to cor- 
porate trustees, disqualifies co-trustees, 
seeming to feel that the number of trus- 
tees should not be decreased. On the 
other hand, some of our State statutes 
expressly permit a co-trustee to be ap- 
pointed sole administrator of the trust. 

States and countries which have passed 
these laws stand in a more favorable 
position as to practical trust administra- 
tion than those which have not passed 
them. 


see Newhall, 


11. For a proposed model statute, 
Aug. 1942 


“War Emergency  Fiduciaries,’’ 
Trusts and Estates 183. 


a + 


Despite the increase in the Federal tax on 
safe deposit space and boxes from 11 to 20 
percent, the demand for such rentals has 
shown a marked upturn since Pearl Harbor. 









FIDUCIARY LAW 


281 


Interim Provisions for Dependents of Missing Persons 


FRANCIS D. McGAREY 
Surrogate, Kings County, New York 


ITH the commencement of the ter- 

ritorial expansion of the world in 
the 15th century a problem developed 
where, for reasons of adventure or neces- 
sity or escape from political or religious 
persecution, large numbers of people left 
their homeland and traveled the un- 
charted seas to seek a haven elsewhere. 
Many left wives and children at home 
hoping to return or have them join them 
later. Many disappeared and were never 
heard from. Others deliberately lost 
their old identity in the new world and 
assumed a different name. Many of 
these had no property; however, others 
did have property or became entitled to 
property after their departure. This 
presented new problems as to the dis- 
position of such property and the rights 
of the absentee therein. 


As a result of such disapperance we 
had conflicting presumptions —that a 
person whose existence at a definite time 
is acknowledged or proved continues alive 
until the contrary is proved, and that in 
the absence of evidence to the contrary 
the continuance of life of an individual 
to the common age of man would be as- 
sumed and the burden of proof rests 
with the party asserting the death. But 
because of the unexplained absence of a 
person a presumption arises that he had 
died where it would be contrary to the 
ordinary course of human events that he 
should be alive. Then we have the pre- 
sumption of death of one who has left 
home without justification or known 
cause and who has failed to be seen or 
heard of by his family or friends with 
whom he might reasonably be expected to 
communicate in the normal course of 
events. 


Seven Years Too Long? 


_ Gradually this period of absence rais- 
ing a presumption of death has been fixed 


From paper presented to Probate and Trust Law 
Divisions, American Bar Assn., Aug. 25, 1942. 


generally at seven years. The rule has 
been very generally adopted in this coun- 
try either by statutory enactment or by 
judicial decision, and it has been almost 
universally held that for all legal pur- 
poses a presumption of death arises from 
a continued and unexplained absence of 
a person from his home without any in- 
formation from or concerning him dur- 
ing a period of seven years. Of course 
this presumption may be rebutted by 
showing a cause for departure and a con- 
tinued cause for failure to communicate. 
Where a person removed his domicile to 
establish a home for himself in another 
state or country at a place well known, 
there is a change of residence only and 
absence from the former domicile does 
not raise a presumption of death. 

One of the strongest instincts of hu- 
man nature is to communicate with one’s 
relatives and friends. Seldom does a 
person mysteriously drop out of sight 
without reason and remain absent for 
any considerable period of time without 
communicating or trying to communi- 
cate with one’s friends and relatives. 
Communication throughout the world has 
been improved. Illiteracy has been les- 
sened if not practically eliminated. Iden- 
tification has been standardized and is 
almost definite and certain. Therefore, 
the reason for the seven year rule estab- 
lished when travel and communication 
were difficult, if not impossible, and the 
ability to do so was limited, might now 
well yield to a lesser period. The wis- 
dom of that change is a subject for dis- 
cussion which is merely incidental to the 
problem before us. 


Growing Need for Protection 


What is to happen to the property of 
an absentee during this period pending 
establishment of death as a fact either 
by presumption or other proof? And 
what is to happen to his dependents? 
The law should not be permitted to be 
powerless in such a situation. There 
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must be some definite tribunal to super- 
vise the administration, protection and 
preservation of the property of such ab- 
sentee during that uncertain period be- 
tween disappearance and return or 
establishment of death. There must be 
power vested in the courts to provide out 
of the assets of the absentee for the wel- 
fare, maintenance and support of his 
dependent wife and children. 

The present world conflict gives rise 
to an increased number of cases where 
the preservation of property of absentees 
is necessary. During the last war and 
the present conflict reports of death 
have not been entirely reliable although 
in most cases they are. People reported 
killed in action have subsequently turned 
up living in distant parts of the world. 
Surrogate’s Courts probably would as- 
sume jurisdiction of the assets of these 
persons in the absence of a provision for 
administering their affairs as absentees 
pending proof of death. Valuable real 
property may become a frozen asset due 
to the absence of the owner. 

Meanwhile, in the absence of some jur- 
isdiction everything must remain at a 
standstill with interest, taxes and other 
expenses awaiting payment and no one 
able to collect any income. The manage- 
ment of individual business is rendered 
dangerous if not impossible. Irreparable 
loss will naturally result to the absentee 
and to his family. It is, therefore, advis- 
able that some well planned system of 
interim administration of the absentee’s 
property should be devised with the main 
purpose being preservation of his assets, 
maintenance of his affairs with the as- 
surance of continuity of protection and 
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supervision pending the return of the 
absentee or the official determination of 
his death and in the interim support of 
his wife, children and legal dependents. 


Notice Necessary 


Inquiry discloses that in the District 
of Columbia and twenty-two States 
there are provisions for the appointment 
of an interim administrator of the af- 
fairs of deceased persons. This power 
is little known and seldom exercised but 
its existence is absolutely necessary for 
the proper protection of the absentee. 
In twelve of these states,* power is grant- 
ed to provide and make allowances for 
the wife and infant children of an ab- 
sentee where their circumstances require 
it, such provision being limited to main- 
tenance, clothing and education. 

Many of the statutes covering this sub- 
ject and the allied subject of the grant of 
general Letters of Administration after 
death has been proven by presumption, 
originally failed to provide for notice by 
publication to the absentee. In 1893 the 
United States Supreme Court held in 
Scott v. McNeill, 154 U.S. 94, that the 
appointment of an administrator of the 
estate of a living person without notice 
to him by publication or otherwise, was 
wholly void as against him. The court 
concurred in the principle stated by 
Judge Choate in Lavin v. Emigrant In- 
dustrial Savings Bank, 18 Blatchford 1, 
at 24, 


“that it is not competent for a state, by 
a law declaring a judicial determination 


+*Cal. Prob. Code, Sec. 260-272. 

Conn. G. S. 1930, See. 4834. 

*D. of C. Code 1929, Title 29, Sec. 304-318. 
Towa Code 1939, See. 12632-44. 

Kan. G. S. 1935, Supp. 1941, See. 60-4001 et seq. 
Ky. K. S. 1936, See. 3902al-4. 

La. C. C. Sec. 47-70. 

*Me. L. 1937, ch 185. 

*Md. L. 1941, ch. 857, Sec. 280C. 

*Mass. G. L. 1932, ch. 200, Sec. 1. 

*Mich. L. 1939, No. 288, cV, Sec. 29. 

Minn. Mason’s St. 1927 & 1940 Supp., Sec. 8080-1-13. 
*N. H. P. L. 1926, c 299, Sec. 18, 19. 

N. J. R. S. 19387, See. 3:41-1-4. 

*NW. ¥. &. C. A., See. 126. 

Ohio Throckmorton’s Code 1940, Sec. 10509-39. 
Ore. C. L. 1940, See. 70-801-20. 

Pa., 1917 P. L. 1033, Sec. 1. 

*R. I. G. L. 1938, c. 581. 

*Tenn. L. 1941, ch. 102. 

Vt. P. L. 1938, Sec. 3026. 

Wash. Remington’s R. S., Sec. 1715. 

*Wis. Stats, 1941, ch. 81, Sec. 268.23. 
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that a man is dead, made in his absence, 
and without any notice to or process is- 
sued against him, conclusive for the pur- 
pose of divesting him of his property 
and vesting it in an administrator, for 
the benefit of his creditors and next of 
kin, either absolutely or in favor of those 
only who innocently deal with such ad- 
ministrator. The immediate and neces- 
sary effect of such a law is to deprive 
him of his property without any process 
of law whatever, as against him, al- 
though it is done by process of law 
against other people, his next of kin, to 
whom notice is given. Such a statutory 
declaration of estoppel by a judgment 
to which he is neither party nor privy, 
which has the immediate effect of di- 
vesting him of his property, is a direct 
violation of this constitutional guaran- 
ty.” 


It is, therefore, essential that any sta- 
tutory provision for the appointment of 
an administrator of the property of an 
absentee should require not only notice 
by publication to the absentee but ap- 
pointment of someone to represent him 
in the proceeding either as special guard- 
ian or guardian ad litem. Naturally this 
jurisdiction, where it exists and if it is 
extended, should be exercised only upon 
convincing proof of unexplained or unex- 
plainable absence. Careful supervision 
over the acts of the interim administra- 
tor should be maintained and the power 
to provide for the support of dependents 
should be limited to the wife and his in- 
fant children where such dependency ac- 
tually exists. Care must be exercised 
that a continued absence is not seized 
upon as a pretext to get control of the 
absentee’s property. 


It would be undoubtedly wise to vest 
this jurisdiction in the Surrogate’s 
Courts (or its equivalent in other States) 
because of the probability that in most 
cases the absentee will never return and 
the subsequent general administration of 
his affairs as a decedent, after death has 
been established either by presumption 
or by proof, would be a relatively simple 
matter avoiding duplication of effort and 
expense. We are not without precedent 
In this field because for years the courts 
have been exercising jurisdiction over 
the affairs and property of incompetents. 
The same procedure might well be ex- 


283 


tended to the management and preser- 
vation of the property of absentees and 
allowances made where necessity or legal 
obligation exists for the support and 
maintenance of dependents. 


Public Administration 


Care should be taken in the selection 
of an administrator, with preference to 
the members of the family whose inter- 
ests would be to conserve the assets of 
the absentee. Some public official, such 
as the Public Administrator in the five 
counties within the City of New York 
and two other counties of the state, 
might well be appointed as he is fitted 
by training and experience in the han- 
dling of the estates of deceased persons. 


No sale or other disposition of the 
property of the absentee should be made 
without a hearing in open court on notice 
by publication or otherwise to the absen- 
tee and the appointment of someone to 
protect his interests. The same proce- 
dure should be followed in each applica- 
tion for permission to use either the in- 
come or principal of the estate for the 
support and maintenance of dependents. 
While it might be desirable to limit such 
provision for support and maintenance 
to the dependent wife and infant or in- 
competent children of the absentee, it 
could be extended to other dependents 
where a legal obligation exists upon the 
absentee, were he not absent, for their 
support and maintenance. Only where 
necessity is clearly proven should use 
of the principal for that purpose be per- 
mitted. The administrator, unless a 
public official, bank or trust company, 
should give adequate security by Surety 
Company bond for the faithful perform- 
ance of his acts as administrator and 
the absentee should be entitled immedi- 
ately to the remaining assets of his es- 
tate should he return, and thereafter to 
a full and complete accounting of the 
acts of the administrator. 

The record of our courts in handling 
estates of deceased or incompetent per- 
sons should be convincing evidence that 
they would prudently exercise this added 
power, so necessary at the present time 
when many cases will undoubtedly arise 
of persons missing for a long period of 
time. 
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Soldiers’ and Sailors’ Wills 
Requirements of Validity and Proof—Uniform Law Urged 


THOMAS E. ATKINSON 
Professor of Law, University of Missouri, Columbia, Mo. 


N 1926 there was offered for probate 

in England an empty eggshell, upon 
which was scribbled: “Mag. Everything 
I possess. J. B.” The decedent was a 
pilot on the Manchester Ship Canal. 
Possessing substantial real and person- 
al property, he had made a duly exe- 
cuted will some years before. After an 
illness he took uncooked eggs from his 
home to his shop as prescribed items 
of diet. It was claimed that the shell 
was found a few months after his death, 
on the wardrobe of his room at home 
where he died, somewhat less dusty 
than the other articles found there. 

The eggshell was denied probate. 
Probably the court was not convinced 
that the words on it were written by 
decedent. At any rate there was noth- 
ing to show that he wrote them “at 
sea” so as to come within the statutory 
privilege for soldiers’ and sailors’ wills. 
The applicable provision for such wills 
was a substantial re-enactment of a part 
of the Statute of Frauds, which pro- 
vided that all wills of personalty should 
be in writing, except bequests under 30 
pounds and wills made in the last sick- 
ness. Section 23 of the Statute also 
declared that any soldier in actual mil- 
itary service or any mariner at sea 
might dispose of his personalty as be- 
fore making of the act. 

The term “soldiers’ and sailors’ wills” 
includes only the oral or unwitnessed 
testaments of soldiers and sailors by 
which they are authorized to dispose of 
their personalty. About three-quarters 
of our states have special provisions of 


statutes. High Army officers and reg- 
ularly enlisted men are included, as are 
volunteers when they have been accept- 
ed for service. Army surgeons and fe- 
male nurses are likewise within the act. 
According to the Roman Law, secretar- 
ies and attendants of officers had the 
same privilege as the active fighters and 
the same was true of camp-followers 
‘who accompanied the army on expedi- 
tion. It has never been supposed that 
the latter (if any there be) would be 
permitted to make privileged wills with 
us today. 


In describing the nautical personnel 
the statutes use the terms, “mariner,” 
“seaman,” “sailor,” or some combina- 
tion of these. These have been held 
to include the members of the sea forces 
from the highest officer to the ordinary 
seaman, and cooks, engineers and sur- 
geons as well. Under the Statute of 
Frauds and legislation which follows it, 
the privilege is also extended to the per- 
sonnel of non-fighting ships, even a 
purser and a female typist attached to 
a liner. 


“In Actual Military Service” 


Assuming that the person is one who 
might come within the favored class, 
the next question is whether, at the 
time of making his will, he was engaged 
in an activity which the statute spec- 
ifies. There has been more litigation 
on this subject than on all other phases 
of soldiers’ and sailors’ wills, combined. 
The Statute of Frauds says that the 


this nature and many of them follow 
the wording of the Statute of Frauds. 


Scope of Personnel Included 


Questions have arisen as to who are 
“soldiers” within the meaning of the 


From paper read at the Annual Meeting of the 
Section of Real Property, Probate and Trust Law, 
American Bar Assn., Aug. 24, 1942. 


soldier must be “in actual military ser- 
vice” and most American statutes use 
the very same words. In the Roman 
Law, the privilege was granted only to 
soldiers “on expedition.” Many Anglo- 
American cases declare that the words 
“in actual military service” must be 
construed to mean the same thing as 
“on expedition” in the Roman law. In 
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the leading English case of Drummond 
vy. Parrish decided in 1843, it was con- 
tended that one “in actual military ser- 
vice” meant a soldier on full pay as 
distinguished from one who was retired 
or on half pay. This interpretation was 
rejected by the court, holding that a 
major-general stationed in England in 
peace time was not privileged to make 
an informal soldier’s will. Ever since, 
it has never been doubted but that war 
is necessary for the existence of the 
soldier’s privilege, and that he must be 
taking some part in the hostilities or 
some step toward participation. 

At the time of the Boer War, the 
English decisions held that soldiers who 
had embarkation orders were eligible 
to make soldiers’ wills. The older cases 
both in England and America indicated 
that those in barracks who had not 
received orders to depart for the front 
were not privileged. A recent English 
decision established an unattested will 
of a soldier who at the time of execu- 
tion was stationed in a camp and killed 
by an enemy bomb two days later. On 
the other hand the informal will of a 
major of the Dental Corps, made at his 
home where he was later killed by a 
bomb, was denied probate. This was 
upon the ground that his situation did 
not deprive him of the opportunity of 
securing a regular will and the same 
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reasoning seems to apply to members of 
the Home Guard. Recent American and 
Canadian decisions have permitted sold- 
iers’ wills in training camps, though 
there was then little or no appreciable 
danger from the enemy. This seems 
sound for, in the past, the facilities for 
making ordinary wills in training camp 
have not been adequate. 

In the case of sailors it is not neces- 
sary that there be any war; the perils 
of the sea are sufficient to warrant the 
privilege. This is manifested in the 
language of the statutes which usually 
require only that the sailor be “at sea.” 
There is a liberal Irish case which holds 
that one on shore after receiving a def- 
inite call for ship duty comes within the 
statute. Other cases hold that one on 
board at his home port may not make 
a sailor’s will. However, a sailor’s will 
may be made at an intermediate port 
while on board ship, or even while on 
land leave. When the words “at sea” 
are used in the act, this has been held 
to refer to any waters where the tide 
ebbs and flows but not to inland rivers 
or lakes. It seems strange that the 
privilege does not exist in favor of mar- 
iners on our Great Lakes. It should be 
noted that the Michigan and a few 
other acts say “on shipboard,” which 
would doubtless apply to fresh waters 
and to vessels while in port. 
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Testamentary Age 


The English Wills Act of 1837 pro- 
vided that no will made by any person 
under twenty-one should be _ valid. 
However, a soldier who was a minor 
could make a will in England even after 
that act, since the Wills Act preserved 
the pre-existing privilege of soldiers to 
make wills, and hence, soldiers were not 
bound by the general age requirement 
of the Act. This decision was seriously 
questioned in 1918 by the Chancery Di- 
vision, which expressed the view that 
the general age requirement of twenty- 
one years was applicable to all testa- 
tors including soldiers. On the appeal, 
the Court of Appeal held that the ques- 
tion had been settled, since the decision 
below, by a statute which declared not 
only that a minor soldier could make a 
will but that the law had always been 
so. 

In America, the decisions are con- 
flicting as to wills by soldiers under 
the general testamentary age. The dif- 


ference of opinion is due largely to di- 
vergent approaches to the problem. A 


different result is reached if we look 
upon the privilege of the earlier law 
as being preserved, from that obtained 
by regarding the question as one of 
mechanical statutory construction. 

There are of course arguments pro 
and con as to the desirability of allow- 
ing minors to make military wills. These 
are fairly apparent and I will only add 
that in the reported cases, minor sold- 
iers have always made sensible wills. 
Indeed, on the data we have, soldiers 
have a better record in this respect than 
civilians, and the younger soldiers seem 
to make more reasonable wills than 
their superior officers. 

Time Limit 

Under the Roman law, a privileged 
soldier’s will was good only if he died 
within a year after his discharge from 
the army. This limitation has never 
been applied in Anglo-American cases. 

It never has been supposed under the 
Roman law or typical Anglo-American 
statutes that the soldier must die in 
battle or from some cause incident to 
his military service in order to validate 
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his informal will. However, problems 
have sometimes arisen when the words 
of the will give the property “if I am 
killed,” or with a similar phrase. Of 
course, a soldier’s will, like any other, 
may be conditional. The condition may 
be death on the field of battle or while 
in actual military service. However, as 
in case of similar expressions in ordin- 
ary wills, the courts are inclined to con- 
strue such words as merely a statement 
of the testator’s inducement for making 
his will and not as a condition prece- 
dent to the will’s operation. 


Form and Proof of Will 


Little question has arisen as to the 
form required for a soldier’s will. In 
English and American law, a military 
will can be either written or oral, just 
as any will of personalty prior to the 
Statute of Frauds. The spoken words: 
“If I stop a bullet everything of mine 
will be yours,” was held to constitute 
a valid soldier’s will. 


Some question arises as to the proof 
necessary for soldiers’ wills. The Ro- 
man law required two witnesses. It was 
followed in the English ecclesiastical 
law until long after the Statute of 
Frauds. Does this restriction apply 
today? The statutes say nothing of 
proofs. The common law rules of evi- 
dence now apply generally to probate as 
well as to other matters. These rules 
do not require two witnesses except in 
one or two inapplicable situations. 
While the point is almost never dis- 
cussed, most cases, by inference at 
least, indicate that one witness is 
enough to prove a military will. Ap- 
parently the will can be proved on the 
sole testimony of the beneficiary, unless 
this evidence would be excluded under 
the dead man’s statutes. 


Revocation 


The English Court of Appeal has held 
that a soldier’s letter, directing the de- 
struction of his duly attested will, 
worked a revocation thereof. This was 
upon the theory that his direction was 
itself a soldier’s will and must be given 
the effect of revocation by subsequent 
instrument. However, American courts 
often construe general revocation sta- 
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tutes so that there may be revocation 
by subsequent instrument only if the 
latter is executed in the form of a regu- 
lar attested will. 

Where it is claimed that the soldier’s 
will is revoked by change of status or 
by physical act done to the instrument, 
it is held that the provisions for revoca- 
tion of wills in general must apply. 
Soldiers’ and sailors’ wills statutes say 
nothing of revocation thereof, and 
hence the earlier methods of revocation 
are not preserved. In England, a sold- 
ier’s marriage revokes his privileged will 
just as testator’s marriage revokes any 
other will. This applies even when the 
soldier marries the beneficiary unless 
the will declares that it is made in con- 
templation of that marriage. In Amer- 
ica, marriage alone does not revoke a 
will in most states, but marriage plus 
birth of issue does revoke. According- 
ly, it would seem that these two events 
would work a revocation of a soldier’s 
will. 

Acquiescence after accidental de- 
struction of a soldier’s will does not 
now result in revocation any more than 
in case of ordinary wills. The testa- 
tor’s burning, tearing, etc. which the 
general wills statutes enumerate as nec- 
essary for revocation by physical act 
are the only such acts by which a sold- 
ier’s will can be revoked. 

If a minor makes an effective soldier’s 
will, and he is thereafter discharged 
from military service while still a 
minor, how can he get rid of the will 
during his minority? He cannot make 
an ordinary will because he is an in- 
fant. He cannot make a military will 
because he has been discharged from 
service. Hence, he cannot revoke by 
subsequent instrument. Perhaps he can 
revoke by physical act done to the in- 
strument but not of course if the will 
was oral. The only way in which he 
can surely rid himself of an oral will 
1s by change of status, viz. by marriage 
in England, or by marriage plus a 
blessed event in America. 


Real Property 


Finally, unattested soldiers’ wills may 
not dispose of real property under the 
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Statute of Frauds or most American 
statutes. Indeed, if the soldier attempts 
to dispose of land as well as personalty 
by informal will, the entire disposition 
is invalid unless the bestowals of the 
land and of the personalty are separ- 
able. The present English statute per- 
mits real as well as personal property 
to pass by an informal soldier’s will, 
and so do the statutes of a few Amer- 
ican jurisdictions. 

In England, most matters are fairly 
well settled either by decisions or by the 
statute of 1918, but in America there 
is much uncertainty in the law. Some 
important states have had statutes au- 
thorizing military wills for a century 
without any reported cases. Even where 
the law may be said to be clear upon a 
particular point, a good result has not 
always been reached. 


Regular Wills Preferred 


Enough has been said to indicate that 
men in the armed forces should not be 
encouraged to make informal, privileged 
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wills. Indeed, it may be desirable for 
them to execute ordinary wills upon 
their discharge from service solely to 
rid their estates of the possibility of 
false claims of a military will. Many 
men should have wills while they are 
in the service. They may inherit prop- 
erty even if they have none at the time 
of induction. Their wills ought to be 
executed according to the requirements 
of ordinary unprivileged wills, and pre- 
ferably should be prepared by private 
counsel before entrance into the armed 
forces. However, most prospective 
soldiers will neglect to do this even if 
the bar offers these services free as it 
does in some localities. From the prac- 
tical standpoint the apt time for the 
making of a will is when army insur- 
ance is taken out and the soldier’s at- 
tention is focused upon his post-mortem 
property affairs. 


The United States Army has declared 
that it is proper for judge advocates to 
assist in the preparation of soldiers’ 
wills. Soldiers are encouraged to exe- 
cute ordinary attested wills and not in- 
formal privileged instruments. 


It would be a great boon to will-mak- 
ing at camps and induction centers if 
all wills of soldiers and sailors could be 
prepared under a uniform law. Of 
course such a law would have to be 
federal, and this in the field of property 
law which is traditionally reserved for 
the states. Such a federal law, how- 
ever, would seem fully justified under 
the war power upon the ground that it 
would promote the welfare and morale 
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of the armed forces in the same way as 
the Soldiers’ and Sailors’ Relief Act. 
The latter has been sustained against 
the claim of unconstitutionality. It 
treads more doubtful ground than 
would a national military wills act, for 
among other things it directly restrains 
the state from taking steps to collect 
taxes by sale of the soldier’s property. 


It might be found that most soldiers’ 
wills could be prepared on appropriate 
blank forms—say one for married, and 
one for unmarried, men. The law should 
permit a sure method whereby a soldier, 
who has or may have children, can leave 
everything to his wife, thus avoiding 
the expense and trouble of guardian- 
ships. It might be feasible to provide 
that execution and other matters of ex- 
ternal validity shall be established 
prima facie by certificate of the officer 
before whom the execution took place. 
This would facilitate probate at a time 
when attesting witnesses will be diffi- 
cult to locate. The matter of testamen- 
tary age should be clarified and prob- 
ably liberalized. It would also be well 
to consider the adoption of the Roman 
law rule that a military will was good 
only in case of death within a year after 
discharge. 


The civil law deserves commendation 
for its completeness, if not for the pro- 
visions of its rules. If a federal act is 
drafted, the entire Justinian law of mil- 
itary wills should be carefully studied, 
if only to ascertain the problems which 
arose under the Roman Empire and 
which may arise in our day. 


More Time for Filing Non-Taxable 
Fiduciary Returns 


The Treasury has amended Regulation 
Sec. 19.53-3 to read: 


“(b) An extension of time for filing non- 
taxable returns of income for taxable years 
begun after Dec. 31, 1941, is hereby granted 
up to and including the 15th day of the fifth 
month following the close of the taxable 
year in the cases of fiduciaries for estates or 
trusts. The extension so granted is not ap- 
plicable to returns of beneficiaries or other 
distributees of such estates or trusts.”— 
T. D. 5167. 
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Status of Surviving Spouse and Right of Election 


HON. WILLIAM C. WISEMAN 
of Dayton, Ohio; Chairman, Committee on Status of Surviving Spouse 


E have compiled information show- 

ing in substance the rights of the 
surviving spouse to take and hold prop- 
erty exempt from administration, allow- 
ance for maintenance and support, the 
right of an election to take against the 
will of the deceased consort, and in case 
an election is made not to take under 
the will, the interest which the surviv- 
ing spouse takes under the law. We 
have attempted to distinguish between 
the rights of the surviving spouse which 
includes both widow and widower, and 
the rights which are given only to the 
widow as distinguished from the wi- 
dower. 

Subdivision “A” states the rights of 
the surviving spouse relative to exempt 
property and allowance for support, and 
“B” states the rights of the surviving 
spouse relative to an election and the 
interest which such spouse takes under 
the law if an election is made not to 
take under the will of the deceased con- 
sort. 

Alabama: A. Yes. Homestead and cer- 
tain personal property allowed as exempt 
from administration to widow. 

B. Yes. Widow may dissent from hus- 
band’s will and claim dower and her intes- 
tate share of personalty. Under the in- 
testate law the widow is entitled to the 
whole personal estate if there are no chil- 
dren, limited to a maximum of $50,000; if 
one child, to one-half; if more than one and 
not more than four, to a child’s part; if 
more than four, to one-fifth; but her share 
may be cut down if she has a separate 
estate exceeding the value of her dower and 
distributive share. 

Arizona: A. Yes. Widow entitled to 
homestead and certain personal property as 
exempt from administration. Reasonable 
provision for support of family allowed, 
which is paid in preference to all unsecured 
claims except costs of administration and 
funeral expenses. 

B. No. No right except where testator 
marries after making his will and is sur- 


—. 
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vived by his wife. 
state. 


Arkansas: A. Yes. Widow allowed per- 
sonal property if less than $300, and more 
if estate is solvent. 


B. Yes. Surviving spouse has right to 
elect to take under will or dower. 


California: A. Yes. Widow given rea- 
sonable allowance for maintenance. 


B. No. This is a community property 
state. However, the will may be so drawn 
as to put the surviving spouse to an elec- 
tion between provisions made in the will 
and share under the law. 


Colorado: A. Yes. Widow given a 
maximum of $2000, which is reduced to 
$1000 if a minor child or children survive, 
who receive $1000, which allowance is ex- 
empt from claims of creditors. 


B. Yes. Surviving spouse may take 
one-half of the estate both real and per- 
sonal. 

Connecticut: A. Yes. Allowance for 
support of surviving spouse during ad- 
ministration may be made in discretion of 
the court. Widow may have property set 
off to her as exempt if husband’s estate is 
insolvent. 

B. Yes. Surviving spouse may elect to 
take statutory share of estate, which is one- 
third for life in real and personal. 

Delaware: A. Yes. Money not in ex- 
cess of $500 is paid to the widow, and is 
exempt against claims of all unsecured 
creditors except taxes, costs of administra- 
tion, and expenses of last sickness and 
burial. 

B. Yes. Widow may elect to take dower 
in real estate, but in event of election under 
law no right is given widow in personal 
property. The rights of surviving husband 
are uncertain. Litigation is pending. 

District of Columbia: A. No. 

B. Yes. Written renunciation entitles 
widow to dower and intestate share of per- 
sonalty. Written renunciation entitles 
widower to intestate share in personalty, 
but no right of curtesy. 

Florida: A. Yes. Widow is entitled to 
certain articles of personal property and in 
addition, in the discretion of the court, a 
family allowance. 


A community property 
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B. Yes. Widow may dissent from will, 
in which case she takes dower and one-third 
of personalty. 

Georgia: A. Yes. Widow entitled to 
$500 maximum year’s allowance which is 
exempt against all claims except purchase 
money lienholders, in addition to right to 
live in homestead until dower is set apart. 

B. Yes. Widow may elect to take devise 
in will or dower unless will shows contrary 
intent. Election to take dower does not 
deprive widow of interest in personalty be- 
queathed unless expressly given in lieu of 
dower. 

Idaho: A. Yes. All property exempt 
from execution including a homestead shall 
be set apart to surviving spouse or minor 
children and, also, a reasonable amount for 
support during settlement of estate. 

B. No. No right exists. A community 
property state. 

Illinois: A. Yes. Resident widow en- 
titled to certain articles of personal proper- 
ty and, also a reasonable allowance for 
support for nine months, not less than $500 
and an additional sum not in excess of $300 
for each child under eighteen years of age. 
Property so set off and allowed is not lia- 
ble for any of decedent’s debts except costs 


of administration and expense of burial. 


B. Yes. If will is renounced, surviving 
spouse takes: 1. If decedent left issue, 
one-third of personalty, one-third absolute- 
ly of each parcel of real estate in which 
dower is not perfected as though decedent 
died intestate; 2. If decedent left no issue, 
one-half of personalty and one-half abso- 
lutely of each parcel of real estate in which 
dower is not perfected. 

Indiana: A. Yes. Widow entitled to 
$500 allowance, reducible only by expense 
of administration, last illness and burial. 
If personalty is insufficient, allowance is a 
lien on realty prior to judgment liens. 
Widow and children have right to occupy 
homestead for period of one year. 

B. Yes. Surviving spouse may elect to 
renounce all rights under the will, and take 
under law of descent. 

Iowa: A. Yes. Widow is entitled to 
personal property exempt from execution 
and, in addition, sufficient property to main- 
tain her for a period of one year: 

B. Yes. Surviving spouse may elect to 
take the intestate share, which is one-third 
of real and personal estate, and is in- 
creased if there be no children. 

Kansas: A. Yes. Surviving spouse is 
entitled to $750 in cash or property, certain 
articles of personal property, and pro- 
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visions necessary for support for period of 
one year. 

B. Yes. Surviving spouse who has not 
consented in testator’s lifetime to his or 
her will may elect to take the intestate 
share, which is one-half of said estate in 
case of children and the whole estate if no 
children. 

Kentucky: A. Yes. Widow entitled to 
$750 in money or personal property as ex- 
empt from distribution or sale. 

B. Yes. Surviving spouse may re- 
nounce will and take curtesy or dower and 
distributive share of the estate as in in- 
testacy. 

Louisiana: A. Yes. Widow entitled to 
take property of value of $100, unless she in 
her own right owns property, and in such 
case sufficient property to assure her 
$1000, which is exempt from claims of 
creditors except certain lienholders. 

B. No. The widow, however, is entitled 
to enjoy the usufruct from deceased hus- 
band’s property during her widowhood. A 
community property state. 

Maine: A. Yes. Surviving spouse, in 
the discretion of the court, so much of the 
personal estate as the court deems neces- 
sary according to standard of living and 
estate of decedent. 

B. Yes. Surviving spouse may elect to 
take intestate share in real and personal 
property, which is one-third if there is is- 
sue; one-half if no issue; and all if no kin- 
dred. 

Maryland: A. Yes. Widow is entitled 
to $150 in money or household articles if 
deceased left infant child or children, and 
$75 if no infant child. 

B. Yes. Surviving spouse may file re- 
nunciation and elect to take statutory por- 
tion, which is one-third if there be issue; 
one-half if there be no issue, but parents; 
$2000 and one-half of residue if brothers 
or sisters survive; and if none, the whole 
estate. 

Massachusetts: A. Yes. Court may 
grant allowance to widow for her immediate 
need. Widow entitled to residue in home- 
stead for period of six months, rent free. 

B. Yes. May elect to take curtesy or 
dower, and upon failure to elect surviving 
spouse takes in property not disposed of 
by will as follows: If deceased leaves kin- 
dred but no issue, $5000 and one-half of 
remaining real and personal; if deceased 
leaves issue, one-third of real and personal; 
if deceased leaves no kindred, survivor takes 
the whole. 
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Michigan: A. Yes. Widow entitled to 
allowance, as court deems necessary, for 
support during settlement of estate, but not 
for more than a year if estate is insolvent. 
Widow is entitled to occupy homestead for 
one year, rent free. 

B. Yes. Widow who elects against will 
is entitled to take her intestate share in 
personal property up to $5000, and of the 
excess one-half of her intestate share; of 
real estate, her intestate share. However, 
widow may elect to take dower rather than 
intestate share of real estate. If effect of 
election is to give widow all real estate, she 
is limited to one-half absolutely and other 
half subject to devises and legacies. 


Minnesota: A. Yes. Surviving spouse 
allowed for reasonable support such 
amounts as the court may determine. Un- 
less extension is granted, such period of 
allowance cannot exceed eighteen months, 
or if estate be insolvent, twelve months. 


B. Yes. Unless surviving spouse re- 
nounces will, he or she is deemed to have 
taken under will. No devise or bequest 
is considered to add to statutory rights of 
spouse, unless will clearly shows that such 
was testator’s intent. Spouse takes one- 
half of all real and personal property, if 
one child; one-third of all real and person- 
al if more than one child; entire estate if 
no issue survives. 


Mississippi: A. Yes. Widow entitled 
to money or property sufficient for support 
for a period of one year, in addition to ex- 
empt property set apart. 

B. Yes. Surviving spouse may elect to 
take against will and is entitled to intestate 
share in real and personal estate, except 
if decedent left no child or descendant of 
such child, only to one-half of real and 
personal estate. If surviving spouse has 
separate estate of as great value as would 
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be his or her portion had deceased died 
intestate, renunciation of will is not per- 
mitted. If such separate estate is worth 
less than such intestate share, surviving 
spouse may renounce will and claim de- 
ficiency. 


Missouri: A. Yes. In addition to var- 
ious articles of personal property, widow 
is entitled to money allowance as court 
deems reasonable and sufficient for proper 
support for one year, which is a charge 
on personalty and realty. 

B. Yes. Devise to widow is in lieu of 
dower unless she renounces will. 


Montana: A. Yes. Widow is entitled 
to certain articles of personal property, 
and to reasonable provision for support 
which must be paid in preference to all 
other charges, except expenses of funeral 
and administration. Widow entitled to oc- 
cupy homestead until inventory is return- 
ed. When value of estate does not exceed 
$1500, the court must assign it to widow, 
subject to payment of expenses of last 
sickness, funeral, and administration. Es- 
tate less than $3000 may be assigned to 
widow and minor children for cause shown 
and after notice to all interested persons. 

B. Yes. A widow may elect to take 
dower in lieu of a devise in husband’s will. 


Nebraska: A. Yes. Surviving spouse 
is entitled to all articles of personal proper- 
ty exempt from execution, and other proper- 
ty not exceeding $200 in value. Also, an 
allowance for support of spouse for pe- 
riod of one year. If estate does not exceed 
$500, the whole thereof is given to spouse 
after payment of expenses of funeral and 
administration. 

B. Yes. Surviving spouse may elect to 
take under will or intestate laws, but may 
not take under both unless will clearly 
shows that testator so intended. Spouse 
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takes one-third if there be two or more 
children; one-half if there be only one child 
or other blood relative; the whole, if no 
blood relatives. 


Nevada: A. Yes. Widow may occupy 
homestead and possess articles of personal 
property, and is entitled to allowance for 
support, which property is not subject to 
administration. If estate is insolvent, al- 
lowance:may not continue more than one 
year after granting letters. 

B. No right. A community property 
state. 


New Hampshire: A. Yes. Widow may 
remain in homestead for period of forty 
days, and is entitled to reasonable allow- 
ance for support. If she is not mentioned 
in the will, or waives the provision made 
for her therein, the court may set off to her 
a reasonable allowance out of the personal 
estate for her present support; and, in the 
decree of distribution of the personal estate 
the whole, or such part thereof as the court 
may deem reasonable, must be accounted as 
part of our distributive share. 

B. Yes. Surviving spouse may waive 
testamentary provision and receive dower 
and curtesy, and also distributive share of 
personal estate. 

New Jersey: A. Yes. If not in con- 
flict with decedent’s will, widow may claim 
wearing apparel and personal property to 
value of $200. Until dower or curtesy is 
assigned, spouse may occupy homestead, 
rent free. 

B. Yes. Surviving spouse may _ re- 
nounce a devise of real estate and is then 
entitled to dower or curtesy. There is no 
statute as to effect of a gift of personalty 
on dower or curtesy. 

New Mexico: A. Yes. Widow may be 
given support allowance for period of six 
months; surviving spouse may withdraw 
money on deposit in bank or collect any 
money due to decedent for wages, to extent 
of $200, without administration. 

B. No right. A community property 
state. 


New York: A. Yes. 


If a person leaves 
a widow or husband, or minor child or chil- 
dren, the following articles are not to be 
deemed assets of the estate but must be 
treated as property set off to the widow or 


husband or minor children: (1) House- 
keeping utensils and furniture, etc., not 
exceeding $1,000 in value; (2) family Bible 
and books, not exceeding $50 in value; (3) 
domestic animals and their necessary food 
for sixty days; farm machinery and one 
motor vehicle or tractor, not exceeding 
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$450 in value; (4) money or other per- 
sonal property not exceeding $300, except 
that representative of estate must apply 
such money to funeral expenses of decedent 
where assets are insufficient. Widow may 
remain in husband’s chief house forty days 
after his death without liability for rent, 
and meanwhile have reasonable sustenance 
out of his estate. 

B. Yes. If testator leaves a will exe- 
cuted after August 31, 1930, surviving 
spouse may take intestate share subject to 
certain conditions set up in Decedents’ Es- 
tate Law, Section 18, which cannot exceed 
one-half of net estate, but is entitled to at 
least $2500. 


North Carolina: A. Yes. Widow is 
entitled to year’s support, to the value of 
$300. Where personal estate of deceased 
husband exceeds $2000 in value, a larger 
year’s allowance may be made to widow, in 
no case to exceed one-half of annual net 
income of deceased for three years next 
preceding his death. 

B. Yes. Widow may dissent from hus- 
band’s will, and is then entitled to her 
intestate rights in real and personal proper- 
ty, which is dower in real estate, unless 
there are no other heirs to inherit; and in 
personalty, one-third if no more than two 
children, and if more than two children, 
an equal share with children; if no children, 
one-half. 

North Dakota: A. Yes. In addition to 
rights in homestead, there must be set off 
to surviving spouse all personal property 
exemptions to value of $1500, which proper- 
ty is not liable for any debt of decedent, 
except expenses of last sickness, funeral 
and administration when there are no other 
assets available with which to pay such 
charges. If such allowance is insufficient, 
the court in its discretion may increase 
such allowance during the progress of set- 
tlement of the estate, which cannot be for 
longer period than one year if estate is in- 
solvent. 

B. Yes. A limited right of election is 
given. If the will shows a contrary inten- 
tion an election must be made to claim 
statutory allowance and homestead rights 
given to surviving spouse. 

Ohio: A. Yes. Surviving spouse is 
given money or selected personal property 
of value equal to twenty per cent of gross 
value of estate, not less than $500 nor 
more than $2500, which is not deemed to be 
assets of estate and not administered upon, 
which becomes a charge on all assets of 
said estate and paid in preference to all 
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claims except secured creditors. Surviv- 
ing spouse may remain in mansion house 
of deceased consort for a period of one 
year, rent free. In addition, widow is en- 
titled to have set off to her by appraisers, 
sufficient money or personal property for 
her support for a period of one year. The 
court may increase or decrease such allow- 
ance. 

B. Yes. An election by surviving spouse 
is required. Unless an election is made 
within the time required by law, the surviv- 
ing spouse is conclusively presumed to take 
under the will. If election is made to take 
under will, surviving spouse is not barred 
of mansion house rights, the right to claim 
property exempted from administration, 
nor the widow to her year’s allowance, un- 
less the will expressly otherwise provides; 
nor does such election deprive surviving 
spouse of intestate share in property of 
which decedent died intestate. If election 
is made not to take under will, widow is 
entitled to year’s allowance, the surviving 
spouse to all property exempted from ad- 
ministration and mansion house rights, and 
an intestate share which is an absolute 
ownership in the net estate, both real and 
personal, which amounts to one-half of net 
estate but is reduced to one-third if de- 
cedent left surviving two or more children 
or their descendants. 


Oklahoma: A. Yes. Surviving spouse 
may continue to occupy homestead during 
life, which is not subject to administration 
or payment of debts except such as are 
secured by lien thereon; in addition, cer- 
tain articles of personal property not deem- 
ed assets including provisions for family for 
one year, shall be delivered to surviving 
spouse. All personal property or money ex- 
empt from levy and sale upon execution 
must be set apart to surviving spouse. If 
amount so set apart is insufficient to sup- 
port family, court in its discretion may in- 
crease allowance during settlement of es- 
tate. If value of personal estate does not 
exceed $1500, court must assign for support 
of widow and minor children the whole of 
such personal estate, after payment of ex- 
penses of last sickness, funeral, and ad- 
ministration. 

B. Yes. Surviving spouse may elect to 
take under will, or by intestate succession 
in which case surviving spouse takes an 
interest in real and personal as follows: 
one-third if there be more than one child; 
one-half if there be one child, or parents, 
brothers or sisters; if none, the whole 
estate, 
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Oregon: A. Yes. Surviving spouse may 
remain in possession of homestead, furni- 
ture, etc., until inventory is filed. Court 
may, by order, provide for widow and minor 
children pending administration. 

B. Yes. Widow may elect to take under 
will or be endowed by the lands of her 
husband. 


Pennsylvania: A. Yes. In addition to 
other rights in estate, widow is entitled to 
exemption of $500 out of personal or real 
estate. 

B. Yes. Surviving spouse may elect to 
take against will, and get intestate share 
in real and personal estate, which is one- 
third if there be more than one child; 
one-half if there be but one child or other 
next of kin; if none, all. 


Rhode Island: A. Yes. Probate Court 
shall make a reasonable allowance out of 
estate of deceased for support of his fam- 
ily for period not to exceed six months; 
court may also, provided final account has 
not been allowed, make additional allow- 
ance for a second period of six months. 
After exhausting personal property, real 
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estate may be sold to provide amount of 
allowance. 

B. Yes. Widow may elect to take 
dower instead of provisions in will made in 
lieu of dower. Widow may elect to receive 
jointure in lieu of dower. 


South Carolina: A. No. No provisions 
for support of wife and family, nor for 
widow’s quarantine. 

B. Yes. Widow may elect to take dower 
and homestead in lieu of provisions in will. 

South Dakota: A. Yes. Certain arti- 
cles of personal property may be absolutely 
set off to surviving spouse. 

B. No. No right of election exists. 


Tennessee: A. Yes. Widow entitled to 
so much of estate as may be necessary for 
her support for a period of one year. Also, 
widow takes property which was exempt 
from execution. 

B. Yes. Widow shall have dower, in- 
testate share and distributive share. If 
wife left no child, or no more than two 
children, and husband dissents from wife’s 
will, he shall be entitled to one-third of 
personal estate and curtesy in real estate; 
if wife leaves more than two children, hus- 
band shares equally with children in per- 
sonal estate. If husband left no child, or 
no more than two children, and wife dis- 
sents from husband’s will, she is entitled to 
one-third of personal estate and also her 
dower in real estate. If husband leaves 
more than two children, widow shares 
equally with all the children. Upon dis- 
senting, widow is also entitled to year’s 
support for herself and family. 


Texas: A. Yes. When widow does not 
have property of her own adequate for 
maintenance, she is entitled to allowance 
sufficient to maintain her for period of one 
year. Such allowance is a claim prior to 
all debts except expenses of funeral and 
last sickness. All exempt property is set 
aside to widow, and if deceased left no 
exempt property, court may set aside to 
widow and children an allowance in lieu 
thereof which must not exceed $5000 in lieu 
of homestead or $500 in lieu of other ex- 


emptions. 

B. No. No right of election exists. 
Community property state. 

Utah: A. Yes. Surviving spouse is 


entitled to remain in homestead and to the 
use of property exempt from execution un- 
til otherwise directed by the court; and 
during administration shall receive such 
allowance out of estate as the court may 
deem necessary for support. Such allow- 
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ance may not continue for more than one 
year from date of death of decedent, and 
is preferred to all other charges except ex- 
penses of funeral and administration. 
Where entire estate does not exceed $1500 
in value, it goes to surviving spouse and 
children absolutely. 

B. Yes. Any provision in will for widow 
is deemed in lieu of distributive share, un- 
less will shows that decedent intended testi- 
mentary provisions to be in addition, in 
which case widow presumed to accept both 
provision in will and distributive share. 
Unless widow within four months of pro- 
bate of will accepts testamentary provision 
of will which does not show that its pro- 
vision for widow is in addition to distribu- 
tive share, then widow held to have re- 
nounced will’s provision and accepted share 
given in lieu of dower, which is one-third 
in value of all real and personal estate. 

Vermont: A. Yes. Widow and children 
are entitled to reasonable support pending 
closing of estate, not to exceed eight months 
maintenance where estate is insolvent. 

B. Yes. Surviving spouse may relin- 
quish a provision in consort’s will given in 
lieu of dower or curtesy, and elect to take 
dower or curtesy. 

Virginia: Yes. In addition to home- 
stead and personal property, until dower is 
assigned widow may have possession of- 
mansion house, free of rent, repairs, taxes 
or insurance. She is also entitled to one- 
third of net profits of other real property. 

B. Yes. If no provision is made in will 
or if surviving spouse renounces will, he 
or she takes one-third of the surplus of de- 
cedent’s personal estate, subject to distri- 
bution if testator left issue (by any mar- 
riage) who also survive; if no issue sur- 
vive, one-half of said surplus; otherwise, 
the survivor takes no more of surplus than 
is given in will. 

Washington: A. Yes. If no homestead 
hes been claimed, the court, upon being sat- 
izfied that funeral expenses, expenses of 
last sickness, and of administration have 
been paid or provided for, must award to 
the surviving spouse, property, either com- 
munity or separate, not exceeding value 
of $3000, exclusive of mortgages or liens, 
which property includes the home and 
hovsehold goods, if any, and no further 
administration is had upon such property. 
If homestead has been selected, the court 
may allow the survivor additional property 
sufficient to make a total value, including 
the homestead, of $3000. In addition to 
above awards, the court may make reason- 





FIDUCIARY LAW 


able cash allowance for maintenance of 
family during administration, to be paid 
in preference to all other charges except 
expenses of last sickness, funeral, and ad- 
ministration. 

B. No right of election exists. 
munity property state. 


West Virginia: A. Yes. Surviving 
spouse may select and hold personal proper- 
ty not over $200 in value, exempt from 
debts except claims for purchase money of 
personal estate, taxes or levies. Until dow- 
er is assigned, surviving spouse may have 
possession of mansion house, free of rent, 
repairs, taxes or insurance; also one-third 
of issues and profits of other real estate 
of which he or she is dowable, after deduct- 
ing cost of repairs, taxes and insurance. 

B. Yes. If there is no provision in the 
will, or if a renunciation is made, survivor 
takes real and personal estate as though 
consort left children and died intestate. 
Provision in will for surviving consort is in 
lieu of dower unless testator’s contrary in- 
tention clearly appears. If no ante-nuptial 
contract and no provision for widow in will, 
she is entitled to dower without any act on 
her part. 


A com- 


Wisconsin: A. Yes. Widow and chil- 
dren entitled to reasonable allowance out of 


personalty for support during administra- 
tion as court deems necessary, but not for 
longer period than one year, or until shares 
are assigned to them. 


B. Yes. If jointure or pecuniary pro- 
vision be made before marriage without 
the assent of the intended wife, or after 
marriage, widow may elect to take jointure 
or pecuniary provision or statutory share 
of husband’s estate, which is a dower in- 
terest in real estate. Widow is also en- 
titled to take homestead of value not in 
excess of $5000. 


Wyoming: A. Yes. Widow and chil- 
dren of decedent are entitled to reasonable 
provision for support, to be allowed by the 
court. All such allowances are paid in 
preference to other charges except funeral 
charges and expenses of administration. 

B. Yes. If spouse by will deprives sur- 
viving spouse of more than one-half of net 
estate, surviving spouse may elect to take 
one-half of real and personal estate of de- 
ceased spouse in lieu of provisions in will; 
but surviving spouse may be deprived of 
three-fourths of estate if consort is sur- 
vived by a child or children of a previous 
marriage, or their descendants, and there 
are no surviving child or children of the 
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marriage with the surviving spouse or de- 
scendants of such child or children. If will 
gives consort less than one-half or one- 
fourth of estate, as the case may be, the 
surviving spouse may elect to take one- 
fourth of the real and personal estate of 
the deceased spouse in lieu of the provision 
in the will. 


Uniformity Needed 


This Report discloses a diversity in 
statutory provisions which offers a fer- 
tile field in which the committee on 
“Uniform State Laws” might work. 


In many states, the statutory allow- 
ance given the surviving spouse out of 
the personal estate of the deceased con- 
sort is grossly inadequate. The laws of 
some states do not seem to meet the 
necessities of modern times. In at least 
ten states, the allowance given to the sur- 
viving spouse is subject to the payment 
of expenses of last sickness, funeral, and 
administration. In seventeen states the 
allowance given rests within the sound 
discretion of the court. However, in 
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nineteen states the allowances are exempt 
from administration and are not sub- 
ject to the payment of debts except the 
claims of secured creditors; and in three 
states the allowance is made a charge on 
all the assets of the estate both real and 
personal. 


Twenty-three states retain dower in 
some form, and six states retain curtesy. 
Eighteen states give the surviving spouse 
an absolute estate in the property of the 
deceased consort, either under the laws 
of intestate succession or under an elec- 
tion of the surviving spouse not to take 
under the will. The interest taken 
ranges generally from one-third to the 
whole estate, depending upon the number 
of children or the degree of other kin- 
dred surviving. In at least two states 
the quantum of the estate taken by the 
surviving spouse, or widow, depends 
upon the value of the separate estate of 
such surviving spouse, or widow, as com- 
pared with the value of the portion inher- 
ited from the deceased consort (Alabama 
and Mississippi). In states which have 
the community property system, no right 
of election is granted to the surviving 
spouse. 


The states which are more generous 
than the majority to the surviving spouse 
are California, Colorado, Kansas, Minne- 
sota, New York, Ohio and Oklahoma. 


It is hoped that this Report may form 
the basis for further study in an effort 
to harmonize the statutory provisions of 
the various states in the interest of more 
uniformity. 


TRUSTS and ESTATES—September 1942: 


State Guardianship 


The California State Department of Insti- 
tutions is completing its first year of opera- 
tion under a new law whereby the state it- 
self is enabled to be appointed guardian of 
the estate of any incompetent person who 
has been committed for placement in a state 
hospital for the insane or feebleminded. 


Formerly, the Secretary of the Depart- 
ment of Institutions acted as such guardian, 
individually. Under the new law, the De- 
partment of Institutions is expressly desig- 
nated as a corporation by legislative enact- 
ment, and acts as the guardian, with the 
Secretary of the Department as the officer 
designated to perform the required duties 
and functions involved therein. 

The position of Secretary of the Depart- 
ment of Institutions has been placed under 
the civil service regulations with the re- 
quirements that such individual be a duly 
qualified attorney at law with competent 
experience in probate practice as well as 
management of estates. The secretary is 
required to furnish a surety bond in the 
minimum sum of $100,000, which bond is for 
the joint benefit of the various estates and 
the State of California. 

The guardianship fees as allowed by the 
court in each of the several estates are paid 
into the State Treasury and are made avail- 
able for the court expenses required in the 
various estates as well as for the support 
and management of the Department itself 
in and about these duties. This new pro- 
cedure has proven not only successful but 
very much to the advantage of the estates 
in that the expenses of the administration 
of the several estates are reduced by more 
than one-half. The Department of Institu- 
tions of the State of California is guardian 
of more than 200 such estates at the present 
time. 

From American Bar Assn. Journal, Sept. 1942 
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FIDUCIARY LAW 


Fiduciary Legislation, 1941-1942 


RALPH H. SPOTTS 
of Los Angeles; Chairman, Committee on Trust and Probate Legislation 


HIS report summarizes the more im- 

portant measures in the field of trust 
and probate law which were enacted by 
the few state legislatures which con- 
vened this year. Of unusual interest are 
the several statutes designed to meet 
the problems arising from the increasing 
number of fiduciaries who are entering 
the military service of the United States. 
Mention is also made of some measures 
enacted in 1941 which could not be in- 
cluded in the last report. 


Brief reference is made not only to 
projects now under way in several juris- 
dictions for the revision or codification 
of the laws relating to trusts and pro- 
bate, but also to measures on special sub- 
jects now being prepared for introduc- 
tion in several of the legislatures conven- 
ing in 1948. The information is classi- 
fied by states under three titles: Trusts, 
Probate, and Investments and Miscellan- 
eous. 


Trusts 


ARIZONA: At the 1943 session a bill 
will be introduced proposing an act to reg- 
ulate the acceptance and administration of 
trust and other fiduciary relations by mak- 
ing the fiduciary subject to regulations of, 
and examinations by, the State Superin- 
tendent of Banks. The measure would ex- 
cept a national bank which is now subject 
to federal regulation and examination. 


Legislation defining legal investments for 
trust funds will be proposed at the same 
session. 


ARKANSAS: A committee of the Ar- 
kansas Bar Association is continuing, for 
the third year, its work on the revision 
and codification of the statutes on Probate, 
and the introduction of a measure govern- 
ing Trusts and Trustees. 


NEW JERSEY: Chapter 171 (1941) 
makes it unlawful for any fiduciary to dis- 
tribute any legacy or part of the estate or 
trust in his possession or under his control 


From report to Probate and Trust Law Divi- 
sions, American Bar Assn., Aug. 25, 1942. 


to a testamentary trustee until Letters of 
Trusteeship shall have been issued to such 
trustee. 

Chapter 160 provides a method of substi- 
tuting successors of fiduciaries engaged in 
war service. (See paper by Ferris D. Stone, 
herein, for details.) 

NEW YORK: Chapter 377, effective 
April 8, 1942, and Chapter 804, Section 2, 
effective May 11, 1942, relate to suspension 
of powers of fiduciaries during war service. 
(See paper by Mr. Stone.) 

By Chapter 865, effective January 1, 
1942, relating to spendthrift trusts, the 
amount which shall be free from claims of 
creditors has been increased from $12 to $15 
per week for residents of a city having a 
population of 250,000 or more. 

PENNSYLVANIA: At the special ses- 
sion of the Pennsylvania Legislature, a 
measure was enacted giving the Orphans’ 
Court power to authorize a cofiduciary or 
cofiduciaries to exercise the powers of any 
fiduciary in service with the armed forces. 
(See Mr. Stone’s paper.) 

RHODE ISLAND: Chapter 1140 of the 
Public Laws of 1942 is an act to facilitate 
the execution of fiduciary powers during 
the period of the present emergency, to be 
cited as the “Fiduciaries’ Emergency Act.” 
(See Mr. Stone’s paper.) 


Probate 


KENTUCKY: Chapter 81 extends the 
statute as to the nomination of his own 
guardian by a minor fourteen years of age 
or older by providing that if such minor be 
in the military or naval services of the 
United States he may make such nomina- 
tion, after privy examination, in the pre- 
sence of a superior commanding officer, by 
a writing signed in the presence of such 
superior officer, provided such commanding 
officer certify to the Judge of the County 
Court having jurisdiction to appoint a guar- 
dian for such ward that said writing was 
signed by such minor and after privy ex- 
amination in the presence of the officer. 

Chapter 167 endeavors to simplify pro- 
bate procedure by new definitions of “fi- 
duciary” and other words; to re-state quali- 
fications of fiduciaries and their duties; to 
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permit the designation of an attorney if 
desired; to require written application and 
notice to heirs before appointment of fidu- 
ciaries; to revise in certain particulars the 
requirement of notice to creditors of es- 
tates; to simplify procedure in the sale of 
personal property by fiduciaries; to revise 
certain phases of accountings; to revise the 
period of time that debts remain a lien on 
decedents’ estates and to alter certain pro- 
visions relating to distributions. 


MICHIGAN: S. B. 78, approved June 
16, 1941, provides that a number of the im- 
mediate family of a decedent, who pays 
the funeral expenses or expenses of last 
illness of the decedent, is not barred from 
acting as administrator of the decedent’s 
estate as a creditor. 

S. B. 7878, Laws of 1941, approved June 
6, 1941, provides that without the appoint- 
ment of an administrator or the giving of 
a bond, the probate court may order an es- 
tate of less than $200 to be paid to the 
widow or to next of kin of decedent upon 
evidence of payment of funeral expenses, 
or to person paying funeral expenses upon 
proof thereof. 

By Public Acts No. 12, Laws of 1941, as 
to insolvent estate claims, debts owing for 
labor are made a prior claim over debts 
which were not a lien prior to the perfor- 
mance of the labor. 

Public Acts No. 26, Laws of 1941, amends 
the Probate Code to make mandatory the 
entering of an order on a matter within 
three months after the hearing and re- 
duces the time for appeals from six months 
to three months. 

Act No. 1, approved February 24, 1942, 
provides that for the period of the war and 
one year thereafter, the probate judge may 
issue a license to sell real estate in which 
other persons have an interest, when the 
sale of a part is impracticable, although 
those persons having a majority in interest 
or being a majority in number are outside 
the United States, provided the court ap- 
points a guardian ad litem to protect the 
interests of the persons interested who are 
outside the United States. The probate 
court is also authorized to appoint a trustee 
for any person entitled to a share in any 
estate, when it appears that the person is 
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unless it appears that the person interested 
cannot be contacted within that period. 


MISSOURI: S. B. 90 and 91 (1941) 
authorize guardians of minors and insane 
persons to retain any real or personal 
property or any increase thereof so long 
as such retention may be authorized by the 
court. 


NEW YORK: Chapter 397, effective 
April 11, 1942, provides that a corporation 
acting as executor or administrator is not 
required to pay interest on funds for five 
months and sixty days after letters are is- 
sued and not at all for the duration, where 
the funds are blocked. 

By Chapter 621, approved May 3, 1942, 
the provision for sale of real estate by a 
guardian of a minor or incompetent ward 
is extended to cover the interest of the ward 
in a claim arising out of the appropriation 
or the condemnation of real estate or for 
damage done to real estate of the ward by 
the State of New York. 

Chapter 622, effective May 3, 1942, 
amends Section 27 of the Decedent Estate 
Law by adding a paragraph reading: “Ex- 
cept as hereinafter provided in this section 
no subscribing witness to a will shall be 
entitled to receive any beneficial devise, leg- 
acy, interest or appointment of any real or 
personal estate thereunder unless there are 
two other subscribing witnesses to the will 
who are not beneficiaries thereunder.” The 
purpose of the amendment was to prevent 
the circumvention of the statute in the man- 
ner outlined in Matter of Walter, 285, N. 
Y. 158. 

Chapter 681 provides for the dispensing 
with the giving of notice to persons who are 
enemies or allied with enemies of the 
United States as defined in The Trading 
with the Enemy Act. 

By Section 1 of Chapter 793, effective 
September 1. 1942, the donee of a valid 
power in trust resulting from an ineffec- 
tive appointment as guardian becomes sub- 
ject to the statutes for guardians as a gen- 
eral guardian. 

Chapter 840 provides for the suspension 
of powers of a committee of an incompetent 
during his war service, in a manner similar 
to the provisions for the suspension of 
powers of a trustee, 
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by two witnesses, (2) if a holographic will, 
when it is written entirely in the handwrit- 
ing of the maker, and (3) any such disposi- 
tion by a soldier or sailor shall become in- 
valid and unenforceable upon the expiration 
of one year following his discharge from 
military or naval service if he is then of 
testamentary capacity, otherwise it is to 
remain enforceable until the expiration of 
one year after he regains such capacity. 


NORTH CAROLINA: A special com- 
mission has been at work for some time on 
a revision of the laws of North Carolina 
relating to estates, guardianships, etc. This 
commission will probably submit its report 
to the General Assembly in 1943. 


OREGON: A printed preliminary re- 
draft has been submitted to the bench and 
bar for suggestion and comment. The pro- 
posed Code contains 209 sections. 


PENNSYLVANIA: A committee of the 
Pennsylvania Bar Association is engaged 
in the revision of the laws relating to De- 
cedents’ Estates. It appears unlikely, how- 
ever, that the revision will be completed in 
time for submission at the 1943 session. 


Investments and Miscellaneous 


CALIFORNIA: Proposed amendments 
are now being drafted for submission to the 
Legislature which, if enacted, will adopt the 
Massachusetts rule as to trust investments. 

A bill proposing the enactment of a Com- 
mon Trust Fund Act will also probably be 
submitted. The draft now under consider- 
ation is based on the Michigan statute. 


GEORGIA. The following measures will 
probably be presented: a bill to authorize 
the use of a Common Trust Fund, a bill to 
permit fiduciaries to file intermediate ac- 
counts with the Court at specified inter- 
vals, and a bill to enable the remaining fidu- 
ciary to function should the cofiduciary be 
unavailable because of service in the armed 
forces of the United States. 

INDIANA: Chapter 49 (1941) enacted 
the Uniform Simultaneous Death Act. 


KENTUCKY: Chapter 79 adopts the 
Uniform Simultaneous Death Act. 

Section 12 of Chapter 204 enacts reci- 
procal provisions relative to intangible per- 
sonal property of a nonresident decedent 


hekd in trust by a Kentucky trustee. (This 
makes it clear that such property does rot 
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spect to property or interests passing or 
accruing on the death of persons who die in 
the calendar year 1942 or any year there- 
after. The tax collected is to be paid into 
the Old Age Assistance Fund. 

Section 1 of Chapter 605, Laws of 1941, 
provides for reciprocal exemption for char- 
itable transfers (applicable to estates of 
decedents dying after July 1, 1940). 

MISSISSIPPI: Section 3 of Chapter 233 
permits public funds and funds held by fi- 
duciaries to be invested in bonds issued by 
housing authorities if such bonds are se- 
cured by pledges from revenues and pledges 
of contributions by the United States. 

NEW JERSEY: Chapter 166 (1941) 
regulates ratic between current assets and 
current liabilities of industrial corporations 
for purpose of determining permissibility 
of investment by fiduciaries in bonds of such 
corporations. 

Chapter 135 permits public funds and 
funds held by fiduciaries to be invested in 
bonds issued by housing authorities if such 
bonds are secured by pledges from revenues 
and pledges of contributions by the United 
States. 

NEW YORK: Chapter 606, effective 
September 1, 1942, relating to premium and 
discounts on bonds, provides that the prem- 
iums paid shall be capital loss and dis- 
counts shall be capital gain, except when 
the bond bears no interest, in which case 
the accretion shall be income. 

PENNSYLVANIA: A measure may be 
introduced permitting so-called Massachu- 
setts rule as to investments by trustees. 

A Principal and Income Act will again be 
submitted for legislative action. 

UTAH: The Legislature will consider a 
measure granting full exemption from the 
State Inheritance Tax of all intangibles 
owned by nonresident decedents’ estates. 

VIRGINIA: Chapter 63 enacts the Uni- 
form Simultaneous Death Act. 

Chapter 173 reduces amount of collateral 
required on deposit of trust funds in bank- 
ing department by extent to which such de- 
posit is insured by the Federal Deposit In- 
surance Corporation. 

Chapter 412 makes several changes in 
legal investments for fiduciaries, including, 
with qualifications, stocks and bonds of any 
electric, gas, or water department of any 
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Interesting cases involving equitable re- 
view of the abuse of discretionary powers 
include: In re Watland, 211 Minn. 84, 300 
N.W. 195 (1941); Stallard v. Johnson, 189 
Okla. 376, 116 Pac. (2d) 965 (1941); In 
re Hansen’s Estate, 23 Atl. (2d) 886 (Pa. 


1942). 


Trust Investments 


In In re Crane’s Estate, 23 Atl. (2d) 851 
(Pa. 1942) a trust company loaned $2,500,- 
000 in 1929 on a mortgage on a well-located 
city block which was appraised at $5,000,- 
000. The buildings on the land were old 
and the income from rentals was hardly 
sufficient to pay taxes and interest in 1929 
and was only half enough in 1930 and far 
less in 1931. There was, however, no de- 
fault until after the mortgagor’s death in 
1932. The trust company issued partici- 
pations in the mortgage and allocated them 
to various trust accounts. In 1931 and in 
1932 the trust company bought some of 
these participation certificates from other 
trusts for the Crane trust. The trust com- 
pany made no independent investigation at 
the time. It was held that on these facts 
there was no cause to surcharge the trus- 
tee for the loss suffered because of the sub- 
sequent decline in value of these securities. 

In Campbell v. Albers, 313 Ill. App. 152 
(1942), the trustee bank bought bonds se- 
cured by a mortgage on a hotel without 
independent investigation. At the time the 
hotel was in default in taxes and two years 
later was in re-organization. The trustee 
was surcharged for the loss. 

A trust company which failed to convert 
stock of the trust company itself which 
was acquired as part of the corpus of a 
trust, was held liable for the resultant loss 
in In re Trusteeship of Stone, 188 Ohio St. 
293, 34 N.E. (2d) 755 (1941); but was held 
not liable in In re Greenwalt’s Estate, 21 
Atl. (2d) 890 (Pa. 1941). 
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Spendthrift Trusts 
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pay to a ilfe beneficlary a certain amount 
out of income, or if necessary out of prin- 
cipal, with a gift of excess income to others, 
created an annuity trust and not a “spend- 
thrift” trust, and hence the assignment of 
a fractional interest by the beneficiary was 
valid. (In re Fowler’s Estate, 263 A.D. 
255, 32 N.Y.S. (2d) 700 (1942). 

In McKeown v. Pridmore, 310 Ill. App. 
634, 35 N.E. (2d) 376 (1941), the trustee 
of a spendthrift trust refused to make a 
payment to the beneficiary of a fraction of 
the principal as directed by the settlor, 
claiming a set-off. The beneficiary employ- 
ed an attorney to bring suit against the 
trustee, agreeing to pay him one-third of 
the amount recovered. The attorney suc- 
ceeded in the litigation preventing the set- 
off and establishing the right of the bene- 
ficiary. The beneficiary refused to permit 
the attorney to receive his share out of the 
second payment. The attorney attempted 
to perfect an attorney’s lien under the IIli- 
nois statute. It was held, however, that 
the lien operates as an assignment, and 
hence the beneficiary was protected by the 
“spendthrift” clause in the trust instru- 
ment against her own attorney. 

In Beals v. Croughwell, 140 Nebr. 320, 
299 N.W. 638 (1941), the testatrix created 
a spendthrift trust for her nephew, provid- 
ing that if at the end of five years the 
nephew owed no enforceable debts, the cor- 
pus should be paid to him absolutely. The 
nephew filed a voluntary petition in bank- 
ruptcy and was discharged. Creditors con- 
tended that it was against public policy to 
permit the beneficiary to receive the trust 
fund and remain immune from his debts. It 
was held, however, that the testatrix owed 
no obligation to the nephew’s creditors and 
hence the provisions of the trust were not 
against public policy. 

In Epstein v. Corning, 22 Atl. (2d) 410 
(N.H. 1941), the testator directed that his 
granddaughter’s share should be held in 
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portant measures in the field of trust 
and probate law which were enacted by 
the few state legisiatures whica con- 
vened this year. Of unusual interest are 
the several statutes designed to meet 
tho ynrohleme arising fram tho ineroagine 
number of fiduciaries who are entering 
the military service of the United States. 
Mention is also made of some measures 
enacted in 1941 which could not be in- 
cluded in the last report. 


Brief reference is made not only to 
projects now under way in several juris- 
dictions for the revision or codification 
of the laws relating to trusts and pro- 
bate, but also to measures on special sub- 
jects now being prepared for introduc- 
tion in several of the legislatures conven- 
ing in 1943. The information is classi- 
fied by states under three titles: Trusts, 
Probate, and Investments and Miscellan- 
eous. 


Trusts 


ARIZONA: At the 1943 session a bill 
will be introduced proposing an act to reg- 
ulate the acceptance and administration of 
trust and other fiduciary relations by mak- 
ing the fiduciary subject to regulations of, 
and examinations by, the State Superin- 
tendent of Banks. The measure would ex- 
cept a national bank which is now subject 
to federal regulation and examination. 


Legislation defining legal investments for 
trust funds will be proposed at the same 
session. 


ARKANSAS: A committee of the Ar- 
kansas Bar Association is continuing, for 
the third year, its work on the revision 
and codification of the statutes on Probate, 
and the introduction of a measure govern- 
ing Trusts and Trustees. 


NEW JERSEY: Chapter 171 (1941) 
makes it unlawful for any fiduciary to dis- 
tribute any legacy or part of the estate or 
trust in his possession or under his control 





From report to Probate and Trust Law Divi- 
sions, American Bar Assn., Aug. 25, 1942. 
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Trusteeship shall have been issued to such 
trustee. 

Cuapter 160 provides a method of substi- 
tuting successors of fiduciaries engaged in 
war service. (See paper by Ferris D. Stone, 
seiciN, 10k 1€valis.) 

NEW YORK: Chapter 377, effective 
April 8, 1942, and Chapter 804, Section 2, 
effective May 11, 1942, relate to suspension 
of powers of fiduciaries during war service. 
(See paper by Mr. Stone.) 

By Chapter 865, effective January 1, 
1942, relating to spendthrift trusts, the 
amount which shall be free from claims of 
creditors has been increased from $12 to $15 
per week for residents of a city having a 
population of 250,000 or more. 

PENNSYLVANIA: At he special ses- 
sion of the Pennsylvania Legislature, a 
measure was enacted giving the Orphans’ 
Court power to authorize a cofiduciary or 
cofiduciaries to exercise the powers of any 
fiduciary in service with the armed forces. 
(See Mr. Stone’s paper.) 

RHODE ISLAND: Chapter 1140 of the 
Public Laws of 1942 is an act to facilitate 
the execution of fiduciary powers during 
the period of the present emergency, to be 
cited as the “Fiduciaries’ Emergency Act.” 
(See Mr. Stone’s paper.) 


Probate 


KENTUCKY: Chapter 81 extends the 
statute as to the nomination of his own 
guardian by a minor fourteen years of age 
or older by providing that if such minor be 
in the military or naval services of the 
United States he may make such nomina- 
tion, after privy examination, in the pre- 
sence of a superior commanding officer, by 
a writing signed in the presence of such 
superior officer, provided such commanding 
officer certify to the Judge of the County 
Court having jurisdiction to appoint a guar- 
dian for such ward that said writing was 
signed by such minor and after privy ex- 
amination in the presence of the officer. 

Chapter 167 endeavors to simplify pro- 
bate procedure by new definitions of “fi- 
duciary” and other words; to re-state quali- 
fications of fiduciaries and their duties; to 
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permit the designation of an attorney if 
desired; to require written application and 
notice to heirs before appointment of fidu- 
ciaries; to revise in certain particulars the 
requirement of notice to creditors of es- 
tates; to simplify procedure in the sale of 
personal property by fiduciaries; to revise 
certain phases of accountings; to revise the 
period of time that debts remain a lien on 
decedents’ estates and to alter certain pro- 
visions relating to distributions. 


MICHIGAN: S. B. 78, approved June 
16, 1941, provides that a number of the im- 
mediate family of a decedent. who pays 
the funeral expenses or expenses of last 
illness of the decedent, is not barred from 
acting as administrator of the decedent’s 
estate as a creditor. 

S. B. 7878, Laws of 1941, approved June 
6, 1941, provides that without the appoint- 
ment of an administrator or the giving of 
a bond, the probate court may order an es- 
tate of less than $200 to be paid to the 
widow or to next of kin of decedent upon 
evidence of payment of funeral expenses, 
or to person paying funeral expenses upon 
proof thereof. 

By Public Acts No. 12, Laws of 1941, as 
to insolvent estate claims, debts owing for 
labor are made a prior claim over debts 
which were not a lien prior to the perfor- 
mance of the labor. 

Public Acts No. 26, Laws of 1941, amends 
the Probate Code to make mandatory the 
entering of an order on a matter within 
three months after the hearing and re- 
duces the time for appeals from six months 
to three months. 

Act No. 1, approved February 24, 1942, 
provides that for the period of the war and 
one year thereafter, the probate judge may 
issue a license to sell real estate in which 
other persons have an interest, when the 
sale of a part is impracticable, although 
those persons having a majority in interest 
or being a majority in number are outside 
the United States, provided the court ap- 
points a guardian ad litem to protect the 
interests of the persons interested who are 
outside the United States. The probate 
court is also authorized to appoint a trustee 
for any person entitled to a share in any 
estate, when it appears that the person is 
a resident of any other country, or is in the 
armed services of the United States and 
cannot personally take charge, to take 
charge, until such person can do so. The 
period of trusteeship shall be for the dur- 
ation of the war and one year thereafter 
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unless it appears that the person interested 
cannot be contacted within that period. 


MISSOURI: S. B. 90 and 91 (1941) 
authorize guardians of minors and insane 
persons to retain any real or _ personal 
property or any increase thereof so long 
as such retention may be authorized by the 
court. 


NEW YORK: Chapter 397, effective 
April 11, 1942, provides that a corporation 
acting as executor or administrator is not 
required to pay interest on funds for five 
months and sixty days after letters are is- 
sued and not at all for the duration, where 
the funds are blocked. 

By Chapter 621, approved May 3, 1942, 
the provision for sale of real estate by a 
guardian of a minor or incompetent ward 
is extended to cover the interest of the ward 
in a claim arising out of the appropriation 
or the condemnation of real estate or for 
damage done to real estate of the ward by 
the State of New York. 

Chapter 622, effective May 3, 1942, 
amends Section 27 of the Decedent Estate 
Law by adding a paragraph reading: “Ex- 
cept as hereinafter provided in this section 
no subscribing witness to a will shall be 
entitled to receive any beneficial devise, leg- 
acy, interest or appointment of any real or 
personal estate thereunder unless there are 
two other subscribing witnesses to the will 
who are not beneficiaries thereunder.” The 
purpose of the amendment was to prevent 
the circumvention of the statute in the man- 
ner outlined in Matter of Walter, 285, N. 
Y. 158. 

Chapter 681 provides for the dispensing 
with the giving of notice to persons who are 
enemies or allied with enemies of the 
United States as defined in The Trading 
with the Enemy Act. 

By Section 1 of Chapter 793, effective 
September 1, 1942, the donee of a valid 
power in trust resulting from an ineffec- 
tive appointment as guardian becomes sub- 
ject to the statutes for guardians as a gen- 
eral guardian. 

Chapter 840 provides for the suspension 
of powers of a committee of an incompetent 
during his war service, in a manner similar 
to the provisions for the suspension of 
powers of a trustee. 


An amendment of Section 16 of the De- 
cedent Estate Law provides that a nun- 
cupative will made by a sailor and a holo- 
graphic will by a soldier or sailor is good: 
(1) if a nuncupative will, when it is made 
in the hearing of two persons and proved 
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by two witnesses, (2) if a holographic will, 
when it is written entirely in the handwrit- 
ing of the maker, and (3) any such disposi- 
tion by a soldier or sailor shall become in- 
valid and unenforceable upon the expiration 
of one year following his discharge from 
military or naval service if he is then of 
testamentary capacity, otherwise it is to 
remain enforceable until the expiration of 
one year after he regains such capacity. 


NORTH CAROLINA: A special com- 
mission has been at work for some time on 
a revision of the laws of North Carolina 
relating to estates, guardianships, etc. This 
commission will probably submit its report 
to the General Assembly in 1943. 


OREGON: A printed preliminary re- 
draft has been submitted to the bench and 
bar for suggestion and comment. The pro- 
posed Code contains 209 sections. 


PENNSYLVANIA: A committee of the 
Pennsylvania Bar Association is engaged 
in the revision of the laws relating to De- 
cedents’ Estates. It appears unlikely, how- 
ever, that the revision will be completed in 
time for submission at the 1943 session. 


Investments and Miscellaneous 


CALIFORNIA: Proposed amendments 
are now being drafted for submission to the 
Legislature which, if enacted, will adopt the 
Massachusetts rule as to trust investments. 

A bill proposing the enactment of a Com- 
mon Trust Fund Act will also probably be 
submitted. The draft now under consider- 
ation is hased on the Michigan statute. 


GEORGIA. The following measures will 
probably be presented: a bill to authorize 
the use of a Common Trust Fund, a bill to 
permit fiduciaries to file intermediate ac- 
counts with the Court at specified inter- 
vals, and a bill to enable the remaining fidu- 
ciary to function should the cofiduciary be 
unavailable because of service in the armed 
forces of the United States. 

INDIANA: Chapter 49 (1941) enacted 
the Uniform Simultaneous Death Act. 

KENTUCKY: Chapter 79 adopts the 
Uniform Simultaneous Death Act. 

Section 12 of Chapter 204 enacts reci- 
procal provisions relative to intangible per- 
sonal property of a nonresident decedent 
held in trust by a Kentucky trustee. (This 
makes it clear that such property does not 
acquire a business situs in Kentucky, the 
only basis upon which the intangible prop- 
erty of a nonresident decedent is taxed.) 

MASSACHUSETTS: By Section 9A of 
Chapter 729 of Laws of 1941, an additional 
tax of 3% of all taxes is imposed with re- 
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spect to property or interests passing or 
accruing on the death of persons who die in 
the calendar year 1942 or any year there- 
after. The tax collected is to be paid into 
the Old Age Assistance Fund. 

Section 1 of Chapter 605, Laws of 1941, 
provides for reciprocal exemption for char- 
itable transfers (applicable to estates of 
decedents dying after July 1, 1940). 

MISSISSIPPI: Section 3 of Chapter 233 
permits public funds and funds held by fi- 
duciaries to be invested in bonds issued by 
housing authorities if such bonds are se- 
cured by pledges from revenues and pledges 
of contributions by the United States. 

NEW JERSEY: Chapter 166 (1941) 
regulates ratio between current assets and 
current liabilities of industrial corporations 
for purpose of determining permissibility 
of investment by fiduciaries in bonds of such 
corporations. 

Chapter 135 permits public funds and 
funds held by fiduciaries to be invested in 
bonds issued by housing authorities if such 
bonds are secured by pledges from revenues 
and pledges of contributions by the United 
States. 

NEW YORK: Chapter 606, effective 
September 1, 1942, relating to premium and 
discounts on bonds, provides that the prem- 
iums paid shall be capital loss and dis- 
counts shall be capital gain, except when 
the bond bears no interest, in which case 
the accretion shall be income. 

PENNSYLVANIA: A measure may be 
introduced permitting so-called Massachu- 
setts rule as to investments by trustees. 

A Principal and Income Act will again be 
submitted for legislative action. 

UTAH: The Legislature will consider a 
measure granting full exemption from the 
State Inheritance Tax of all intangibles 
owned by nonresident decedents’ estates. 

VIRGINIA: Chapter 63 enacts the Uni- 
form Simultaneous Death Act. 

Chapter 173 reduces amount of collateral 
required on deposit of trust funds in bank- 
ing department by extent to which such de- 
posit is insured by the Federal Deposit In- 
surance Corporation. 

Chapter 412 makes several changes in 
legal investments for fiduciaries, including, 
with qualifications, stocks and bonds of any 
electric, gas, or water department of any 
political unit, and also designated secur- 
ities of certain finance corporations. - 

WISCONSIN: Chapter 81 (1941) en- 
acted the Uniform Absence as Evidence of 
Death and Absentee’s Property Act, effec- 
tive July 1, 1942. 
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TRUSTS and ESTATES—September 1942 


Trust and Probate Literature, 1941-1942 


P. PHILIP LACOVARA 
of New York City; Chairman, Committee on Trust and Probate Literature 


This Committee examined forty-five law reviews and trust magazines 
published from July 1941 to June 1942. The digests here presented are 
confined to articles and notes appearing therein, the case comments being 


eliminated.—Editor’s Note. 


TRUSTS AND OTHER RELATION- 
SHIPS 
The Classification of Gratuitous 
Transfers (51 Yale Law Review 1—Nov. 
1941) by Ashbel G. Gulliver and Cather- 
ine J. Tilson 


This article discusses various types of 
gratuitous transfers such as wills, inter 
vivos trusts, tentative trusts, insurance 
trusts, etc. The authors think that grat- 
uitous transfers, where bona fide, should 
be considered valid if they satisfy the re- 
quirements of any category. 


When Is A Trust Not A Trust? (16 
Univ. of Cincinnati Law Review 191— 


May 1942) by Robert P. Goldman and 
E. L. DeCamp 


The history of revocable trusts in the 
Supreme Court of Ohio is traced in this 
article. The decisions on the effect of re- 
serving powers of revocation and other 
controls are interpreted, with consideration 
of public policy as to necessity of compli- 
ance with requirements for testamentary 
disposition. Hints are offered for the 
draftsman. 


INTENTION OF SETTLOR OR TES- 
TATOR 


Construction of “Die Without Issue” 
in Devise of Realty (20 Texas Law Re- 
view 212—Dec. 1941) 


A gift to A and his heirs “but if I die 
without issue” then over, at English com- 
mon law vested an estate tail in A, the 
gift over being effective at any time his 
lineal descendants ran out (changed in 1837 
by statute). In the majority of American 
states, the gift over is effective only if A 
predeceases testator without leaving issue. 


From report to Probate and Trust Law Divi- 
sions. American Bar Assn., Aug. 25, 1942. 


It is concluded that while the American 
view is conducive to freer alienation of land, 
neither rule effects the testator’s intent, 
which is to have the gift over effective at 
time of A’s death if he leaves no issue. This 
conclusion does not violate the rule against 
perpetuities. 


STATUTE OF FRAUDS AND OF 
WILLS 


Effect of Statute of Frauds on Con- 
tracts for Testamentary Disposition (17 
Indiana Law Journal 399—June 1942) 
by Max C. Peterson 


Devoted largely to a discussion of Indiana 
decisions, this article covers the various 
types of contracts required by the Statute 
of Frauds to be in writing; e.g. contracts 
not to be performed within one year, con- 
tracts for the sale of land. As to each 
type, the authors present their views as to 
whether or not, in relation to testamentary 
disposition, they come within the Statute. 


SPENDTHRIFT TRUSTS 


Validity of Clause Restricting Alien- 
ation of A Legacy During Administra- 
tion (40 Michigan Law Review 97— 
Nov. 1941) 


Will clauses prohibiting creditors from 
reaching a legatee’s interest in the estate 
and providing the interest shall be inalien- 
able until the property has actually been 
handed over to the legatee, have been up- 
held by the few cases on the point. The 
only valid basis for the rule—a man’s gen- 
eral right to dispose of his property as he 
sees fit—is out-weighed by contrary reasons 
of policy. The action a court will take 
in any particular state can be measured by 
its views on spendthrift trusts of principal. 
Such clauses also sometimes violate the 
statute against suspension of alienation. 
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Claims for Support and Alimony 
Against Beneficiary’s Interest in Spend- 
thrift Trust (28 Virginia Law Review— 
Feb. 1942) 


This Note classifies the three possibilities 
upon which recovery by an estranged wife 
or minor child against the husband’s inter- 
est in a spendthrift trust may be predi- 
cated: settlor’s intention; support claims 
are not debts and therefore not the 
type of obligation against which the trust 
discriminates; and public rolicy. Claims 
for alimony by a former wife are governed 
by closely related considerations. The Note 
also discusses three general types of statu- 
tory limitations affecting claims of both 
classes. 


Claims for Support in Spendthrift 
Trusts (1942 Wisconsin Law Review 
148—Jan. 1942) 


Whether the wife or children of a bene- 
ficiary of a spendthrift trust can subject 
it to their otherwise enforceable claim 
against him for their support presents a 
conflict of the policy of free alienation of 
property which denies such claims and a 
policy of enforcing the legal duty to sup- 
port which allows them. American juris- 
dictions vary widely in their respective 
views on the issue. The Restatement rule 
allowing such claims based on legislative 
trends and social demands is the proper 
answer. 


RULES AGAINST PERPETUITIES 
AND ACCUMULATIONS 


Rights of Entry, Possibilities of Re- 
verter, Resulting Trusts and the Rule 
Against Perpetuities (15 Temple Law 
Quarterly—July 1941) by Robert N. 
Cook 


Article examines history and rationals of 
principle of law that rule against perpetui- 
ties does not apply to the interests men- 
tioned in the title. The author concludes 
that the rule ought to apply. 


Rules Against Perpetuities and Gifts 
to Charity (17 Indiana Law Journal 205 
—Feb. 1942) by Robert G. Wolfe 


This article discusses the application of 
the rules against perpetuities, accumula- 
tions and remoteness to charitable gifts. 
The author comes to the conclusion that re- 
straints on alienation are not as necessary 
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in the case of charitable gifts as in other 
cases, 


CONFLICT OF LAWS 


Conflict of Laws in Restrictions on 
Freedom of Testation (27 Iowa Law Re- 
view 425—Mar. 1942) by Walter Bres- 
lauer 


Article discusses factors which determine 
or should determine which state’s law ap- 
plies when a question of limitations on 
testamentary disposition arises and the 
domicile of the decedent, the situs of the 
property and the residence of the legatee 
are not in the same state. Among the sub- 
jects treated public policy, community 
property, revocation by birth of issue or 
marriage, dower and widow’s allowance, 
and charities. 


Conflict of Laws as to Adoption in 
Relation to the Inheritance of Property 
(14 Mississippi Law Journal 269—Jan. 
1942) 


This note considers the conflict of law 
rules governing inheritance by children, 
adopted in States other than that in which 
the property of a decedent is situated or 
that in which he died domiciled. 


GENERAL TAXATION 


The Emergency Job of Federal Taxa- 
tion (Cornell Law Quarterly — Dec. 
1941) by Randolph E. Paul 


The noted Mr. Paul discusses a number 
of suggested revisions of the tax structure, 
including (and some of them are in the 
1942 tax bill) the following: mandatory 
joint returns; limitation of insurance ex- 
emptions; taxation of certain special pow- 
ers of appointment; establishment of con- 
clusive presumption in contemplation of 
death transfers; integration of gift and 
estate taxes. Amendments to eliminate cer- 
tain hardships are also recommended. 


Family Trusts and Federal Taxes (9 
Univ. of Chicago Law Review 427—Apr. 
1942) by George F. James 


The advantages and dangers of creating 
trusts in the light of present trends in in- 
come and estate taxation are discussed in 
this article. The cases are divided into the 
period when the courts merely carried out 
congressional intent and the period when 
they took the lead in opposition to tax 
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avoidance and went beyond anything that 
Congress explicitly authorized. 


Federal Taxation in the Pre-War De- 
cade (42 Columbia Law Review 356 
Mar. 1942) by Roswell Magill 


This article outlines the main changes 
and additions to the Federal Tax Laws as 
well as it discusses leading tax cases. 


Correlation of Federal Income, Es- 
tate and Gift Taxes (16 Temple Univer- 
sity Law Quarterly 194—Feb. 1942) by 
Bruce H. Greenfield 


This article discusses the inconsistencies 
in estate, gift, and income taxes and sug- 
gests specific statutory amendments to 
eliminate these inconsistencies, and also 
suggests a revaluation of the whole problem 
and a correlation of the various taxes in a 
unified consistent plan. 


Correlation of Gift and Estate Taxes 
(55 Harvard LawReview 1 —Nov. 1941) 
by William C. Warren 


The Sanford Case, which postpones the 
effective operation of a gift until complete 
relinquishment of all control strings by 


donor, increases revenues by keeping more 
estates undivided and subject to higher es- 
tate taxes in the upper brackets. Applica- 
tion of correlative Clifford and Horst cases 
keeps income of donor intact instead of per- 
mitting division thereof, and increases in- 
come taxes by taxing income in donor’s 
upper brackets. Author points out incon- 
sistency of various court rulings with San- 
ford Case doctrine and in lieu suggests cer- 
tain temporary interpretations, or legisla- 
tion providing for correlated and cumula- 
tive gift and estate taxes. 


ESTATE AND INHERITANCE TAXES 


Paying the New Death Taxes (73 
Trusts and Estates 95—July 1941) by 
Charles I. Baker 


A remedy is suggested for the difficulty 
often experienced by executors in obtain- 
ing the necessary cash to pay estate taxes 
without unduly sacrificing assets in the 
estate. The proposal is that the Recon- 
struction Finance Corporation purchase 
sufficient assets at their appraised value, 
or make long-term loans at low interest, 
secured by estate assets. The increased 
burden of the death tax makes this a time- 
ly recommendation. 
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Taxes and Insurance: A Suggested 
Solution to the Uncertain Cost of Dying 
(55 Harvard Law Review 226 — Dec. 
1941) by M. R. Schlesinger 


This article traces the twenty-two years 
of confusion, prior to Jan. 10, 1941, in the 
regulations governing the inclusion of life 
proceeds in the gross estate of the insured 
decedent, and the confusion confounded 
created by Treasury Decision 5032 of the 
aforementioned date. The author recom. 
mends a new test combining two of the prey- 
iously used tests. He would include in the 
estate the cash surrender value, at date of 
death, of any policies in which the decedent 
had incidents of ownership. As to the ex- 
cess, taxability would depend upon 
whether or not the insured paid the pre- 
miums. 


Taxation and Valuation of Reverters 
(74 Trusts and Estates 625—June 1942) 
by Richard B. Barker 


One of the most troublesome questions 
arising out of the famous Hallock case is 
the valuation of the reverter interest re- 
tained by the grantor of a trust, for pur- 
poses of estate taxation on the grantor’s 
death. The author concludes that it would 
be unfair to tax the full value of the 
remainder, and suggests that only the value 
of the reverter be included, it being actuar- 
ily computable. 


Valuation of Restricted Shares for 
Tax Purposes (90 University of Penn- 
sylvania Law Review 346—Jan. 1942 


This note discusses the fair market value 
of corporate shares for tax purposes where 
there are contractual restrictions upon the 
power to transfer the stock, such as an op- 
tion to purchase at less than market value, 
a limitation on the persons to whom the 
stock may be transferred, or a limitation 
on the time within which the stock may be 
transferred. 


Deductions for Conditional Gifts to 
Charity (28 Virginia Law Review—Jan. 
1942) 


The effect of the following matters upon 
the deductibility of a charitable bequest 
from the decedent’s estate for Federal es- 
tate tax purposes is discussed: contingent 
remainder, life estate with power to invade 
corpus, gift over in default of issue, gift 
over subject to condition precedent or sub- 
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sequent, gift over in default of exercise of 
power of appointment, and apportionment 
between life tenant and remainderman. 


Treasury Decision 5032 Amending 
Articles 25 and 27 of Estate Taxation 
Regulations Re Life Insurance (40 


Michigan Law-Review 1221—June 1942) : 


January 10, 1941, Treasury Decision 5032 
established payment of premiums rather 
than ownership as test for determining if 
life insurance was “taken out” by the de- 
cedent so as to be includable in his gross 
estate; thus departing from the funda- 
mental theory of estate taxation. Besides 
doubts of the constitutionality, the Decision 
opens door to new methods of tax avoid- 
ance, 


INCOME TAXES 


Annuity Trusts and the Federal In- 
come Tax (55 Harvard Law Review 329 
—Jan. 1942) by Mortimer H. Hess and 
Abraham S. Guterman 


The Supreme Court, in the 1931 case of 
Burnet v. Whitehouse, held that the bene- 
ficiary of a trust providing for a specified 
annual payment charged on corpus receives 
no taxable income even though the payment 
is exclusively from income. This article 
classifies twelve types of trust provisions 
as within or without the scope of the White- 
house rule. The authors recommend specific 
Federal legislation to overcome the effects 
of the Whitehouse case (which seems to be 
forthcoming under the 1942 Revenue Act). 


The Federal Income Tax on the Fam- 
ily (20 Texas Law Review 150—Dec. 
1941) by Roswell Magill 


The proposed law that spouses living to- 
gether must include all income in a joint 
federal income tax return, would be con- 
stitutional, and history shows it is prob- 
ably a reasonable classification. In view 
of existing Supreme Court decisions and 
federal statutes, the proposal really is based 
on theories: (1) advantages offered in com- 
munity property states should be wiped 
out, (2) taxable capacities of spouses are 
more fairly measured by taxing their ag- 
gregate, rather than separate income. 


The Evolution of the Clifford Doc- 
trine (51 Yale Law Journal 213—Dec. 
1941) by Edmund W. Pavenstedt 


This article deals with the extension of 
the doctrine announced by the Supreme 
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Court in the Clifford case and considers the 
relative importance of such factors as the 
period for which the trust was created, 
whether or not the beneficiaries are mem- 
bers of the donor’s immediate family, the 
extent of the control which the donor re- 
tained and the relationship of the Trustee 
to the donor. The author comes to the 
conclusion that the scope of Section 22(a) 
is being considerably broadened by the de- 
cisions which have followed the Clifford 
case. 


The Present Method of Taxing Trust 
Income: A Criticism and Proposed Re- 
vision (51 Yale Law Journal 1143—May 
1942) by Henry A. Fenn 


This article discusses the inequality of 
present methods of taxing trust income and 
proposes legislation which would treat the 
trust, for income tax purposes, as a group 
of beneficial interests rather than as an in- 
dividual. 


Taxation of Partnership Assets Re- 
ceived by a Deceased Partner and His 
Estate (40 Michigan Law Review 733— 
Mar. 1942) 


The Supreme Court in Enright’s Estate 
v. Commissioner obliterated a partnership 
completely for tax purposes on the death of 
one partner when it held that “amounts ac- 
crued up to the date of his death” which 
must be reported as part of his (as apart 
from his estate’s) income included his share 
of unfinished business even though no fees 
had been set or fully earned. The rule is 
just although it will tremendously raise 
taxes for the year of death and will often 
be difficult of practical application. 
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Accruals to Date of Death for In- 
come Tax Purposes (90 University of 
Pennsylvania Law Review 702 — Apr. 
1942) by Kenneth W. Gemmill 


In a few partnerships it was held that 
there must be included in the last income 
tax return filed for a deceased partner his 
entire interest in fees due the firm under 
Section 42 of the Revenue Act of 1934, 
which provides for the inclusion of amounts 
accrued up to the date of death. The arti- 
cle concludes that this is a harsh rule be- 
cause there is in fact no accrual and the 
income should be reported when it is re- 
ceived. 


Recent Developments in Taxation of 
Short-Term Trusts (30 Georgetown Law 
Journal—Apr. 1942) 


This Note examines the decisions since 
the Clifford case which had held the income 
from an irrevocable short-term trust tax- 
able, under certain circumstances, to the 
grantor. The elements to be considered in 
determining taxability vel non are: length 
of term, retention of control by settlor, 
identity of the reversioners, and character 
of the beneficiaries appointed to take under 
the trust. 


Taxation of Decedent’s Accrued In- 
come (42 Columbia Law Review 457— 
Mar. 1942) 


This note examines the effect of Helver- 
ing vs. Enright’s Estate, 312 U. S. 636 
(1941) on the applicability of Section 42 of 
Internal Revenue Code to various forms of 
income, such as (1) income from partner- 
ships and trusts; (2) accruability of cor- 
porate dividends (3) compensation for per- 
sonal services. 


MULTIPLE STATE DEATH TAXES 


Present Status of Multiple Taxation 
of Intangible Property (40 Michigan 
Law Review 806—Apr. 1942) by Robert 
C. Brown 


Swayed by reasons of policy, 1932 cul- 
minated a decisive effort by the Supreme 
Court to avoid taxation of intangibles by 
more than one state. But these decisions 
lately have been overruled and disregarded 
by a changed personnel of the Court who 
believe in a contrary policy allowing multi- 
ple taxation of intangibles. The earlier 
cases were the sounder. Multiple taxation 
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is unsound and a free economic system will 
force its elimination even though the Court 
will not. 


Is Safe Deposit and Trust Co. vs. Va. 
Still in Force Today? (10 George Wash- 
ington Law Review 208—Dec. 1941) 


Note discusses virtual overruling of title 
case (holding unconstitutional a general 
property tax imposed by domicile of bene- 
ficiary on intangibles held in trust in an- 
other state and taxed there) by Curry v. 
McCanless, (holding constitutional inher- 
itance taxes imposed both by domicile of 
settlor-beneficiary on trust intangibles pass- 
ing at her death under her will, and by the 
state where the corporate trustee was lo- 
cated). The constitutionality of taxing 
“equitable interests” by one state and tax- 
ing legal interests by another is discussed 
at length. 


MULTIPLE STATE PROPERTY AND 
INCOME TAXES 


Problem of Residence in State Income 
Taxation (29 California Law Review 
706—Sept. 1941) by Frank M. Keesling 


Because states can tax resident’s out-of- 


town income, and income received within 
the state by non-resident. 

(1) To tax according to ability to pay, 
tax should be measured by entire net in- 
come from both in and out state. 

(2) Discriminatory taxation can _ be 
avoided only by a uniform law whereby all 
states tax (a) non-residents on their in- 
come in the state, or (b) all states tax res- 
ident’s entire income. California’s credits 
for paying other state income taxes is a 
model system until uniform law’s adoption. 

(3) Residence (other than for tempor- 
ary or transient purpose) for a period of 
over six months per year rather than 
domicile should be test of jurisdiction to 
tax residents. 


CHARITABLE TRUSTS 


Necessity of Cestuis of a Charitable 
Trust being Drawn from an Indefinite 
Class (30 California Law Review 218— 
Jan. 1942) 


The majority of California cases hold 
that while beneficiaries of a charitable trust 
must be indefinite, they need only be so till 
they are selected, and may well be members 
of a definite class or organization. Some 
authorities hold the class itself must be 
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indefinite, but the Restatement, writers and 
prevailing cases agree that no such arbi- 
trary test is a valid criterion—the true test 
being whether there is sufficient social ben- 
efit to the community in enforcing the 
trust. 


INSURANCE TRUSTS 


Federal Taxation of Insurance Trusts 
(40 Michigan Law Review 207—Dec. 
1941) by Allan F. Smith 


After thoroughly reviewing the present 
taxability and possible tax savings of in- 
surance trusts in the light of federal estate, 
gift and income taxes, administrative regu- 
lations and court cases, the author con- 
cludes: 

(1) In drafting an insurance trust no 
one should attempt to lighten tax burdens 
unless he has a thoroughgoing knowledge 
of the tax consequences of each provision; 

(2) The real end of the insurance trust 
(preservation of the estate or provision for 
beneficiaries) must not be subjected to tax 
saving angles as the latter can be rendered 
nugatory overnight by change of admin- 
istrative interpretation. 


Life Insurance — Option Settlements 
— Trusts or Debts (42 Columbia Law 
Review 32—Jan. 1942) by Walter W. 
Land 


This article discusses the usual forms of 
option settlements in life insurance policies 
and problems arising in connection with the 
administration of such proceeds. Some mat- 
ters discussed are (1) is the relationship 
created by these transactions that of a 
trust, a debt or sui generis (2) statutory 
law on the subject (3) a comparison of so- 
called insurance trusts with traditional 
trusts (4) application of the rule against 
perpetuities, and (5) rule against accumu- 
lations. 


The Stock Purchase Agreement (74 
Trusts and Estates 59—Jan. 1942) by 
Samuel J. Foosaner 


With increasing frequency, holders of 
stock in a close corporation are agreeing 
among themselves to purchase the shares 
from each other in the event of death. This 
article offers a guide to the attorney 
in preparing these so-called business insur- 
ance trusts. Treatment of the life insur- 
ance policies, rights as to the stock, setting 
a price for the stock and functions of the 
trustee are among the points considered. 
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Planning A Life Insurance Estate 
for Federal Tax Purposes (20 No. Car- 
olina Law Review 24—Dec. 1941) by 
Leon L. Rice, Jr. 


This article points out how Federal es- 
tate, gift and income taxes on insurance 
may be minimized. 


CHANGES IN FIDUCIARY PERSON- 

NEL 

Duties of A Successor Fiduciary (73 
Trusts and Estates 675—Dec. 1941) by 
Maynard T. Hazen 

Factors to be considered before accepting 
appointment as a successor fiduciary are 
outlined. Extent of the liability for the 
acts of the predecessor is discussed, giving 
rise to a duty to examine his account. Ques- 
tions posed by the presence of co-trustees 
are also treated. 


FIDUCIARY’S POWERS 


Co-Trustees or Several Trustees (16 
Temple University Law Quarterly 249 
—Apr. 1942) by Gilbert T. Stephenson 


This article discusses the possibility of 
having joint trustees without joint liabil- 


Executive Offices of Trust Department 


The West’s Largest 


Trust Company 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 





306 


ity. Australia has statutes defining cus- 
todian and management trustees, and re- 
sponsible and advisory trustees, which im- 
pose varying duties and liabilities on the 
trustees. The article also contains valu- 
able suggestions for separate trustees and 
other means of having more than one trus- 
tee without joint liability. 


Yielding to Wishes of Trustors and 
Beneficiaries (73 Trusts and Estates 188 
—Aug. 1941) by Ralph H. Spotts 


This is a case analysis of the legal re- 
sponsibility of a trustee in yielding to the 
wishes of a beneficiary or grantor at var- 
iance with the terms of the instrument or 
the trustee’s own judgment. Such factors 
as the type of trust—full management in 
trustee or otherwise—, methods of protect- 
ing the trustee, etc., are discussed, the au- 
thor concluding that the responsibility for 
executing the trust is the trustee’s and 
therefore he should not surrender it. 

Same article in 21 Trust Bulletin 20— 
Sept. 1941. 


When Should Trustee Seek Court Ad- 
vice? (73 Trusts and Estates 321—Sept. 
1941) by Dudley C. Monk 


This is a study of the situations in which 
a court is likely to assume or deny jurisdic- 
tion to entertain a trustee’s petition for in- 
structions as to his powers, duties or rights 
under the trust instrument. A thorough 
discussion of the text writers and numer- 
ous decisions on the subject is presented 
under seven leading heads. 

Discussion of the subject is continued in 
73 Trusts and Estates 559—Nov. 1941 (by 
Walter Kennedy); 74 Id. 319—Mar. 1942 
(by Albert B. Maginnes); 74 Id. ope. 
1942 (by Charles E. Taylor). 


TRUST INVESTMENTS 


Trustee’s Liability for Retention of 
Own Stock (73 Trusts and Estates 670 
—Dec. 1941) by Orba F. Taylor 


It frequently occurs that a holder of trust 
company stock appoints the company as 
executor and trustee under his will. On 
acquiring the asset in the estate the insti- 
tution is faced with the question of divided 
loyalty. This article discusses a recent 
Ohio decision imposing absolute liability 
for loss in such a case in the absence of 
ciear authority in the will to retain the 
stock. The author suggests that the rule 
ought to be limited to negligent retention. 
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When to Convert Non-Legals (73 
Trusts and Estates 65—July 1941) by 
Henry C. Remick 


This article presents an extended anal- 
ysis of the decision in the Pennsylvania 
case of Casani’s Estate which involved the 
question of what is a reasonable time with- 
in which a trustee must convert non-legal 
investments originally received from the 
testator’s estate. 


The Massachusetts Rule (74 Trusts 
and Estates 211—Feb. 1942) by Mayo 
A. Shattuck 


This is an excellent presentation of the 
reasons for statutory adoption of the Massa- 
chusetts prudent investor rule in those 
states where trustees are now limited to a 
“legal” list of investments. Objections to 
the rule are answered and its advantages 
pointed out. 

Same article in extended form 
Trust Bulletin 10—May 1942. 


in 21 


When Reorganization Occurs (74 
Trusts and Estates 409—Apr. 1942) by 
Robert P. Schur 


This is an examination of the powers and 
duties of trustees to participate in the re- 
organization of a corporation in which se- 
curities are held. Statutory and case law 
is fully covered. Problems raised in con- 
nection with securities originally received 
from the grantor or testator are given spe- 
cial consideration, one of the main ques- 
tions being whether the substituted security 
is similar to the original one. 


The Prudent Investor Rule in the In- 
vestment of Trust Funds (16 Temple 
University Law Quarterly 216 — Feb. 
1942) 


This note recommends the adoption in 
Pennsylvania of the Prudent Investor Rule 
in place of the restrictive statutes now in 
force governing the investment of trust 
funds. 


Trustee’s Duty of Loyalty Applied to 
Trust Investments in Corporate Stock 


(16 Cincinnati Law Review 62—Jan. 


1942) 


The common law holds illegal both a 
trustee’s acquisition or retention of im- 
proper investments—American authorities 
divide on a trustee’s right to retain im- 
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proper investments that were in the corpus 
when he assumed trusteeship, especially in 
cases of a corporate trustee’s own stock. 
But the duty of loyalty which validly de- 
nies such trustee the right to purchase such 
stock is equally prohibitive of its retention. 


TORT AND CONTRACT LIABILITY 
OF FIDUCIARY 


Tort Liability of Trust Estates (41 
Columbia Law Review 1232 — Dec. 
by Carl H. Fulda and Walter 


1941) 
Pond 


This article discusses the problem of tort 
liability of the trustee “in his representa- 
tive capacity” and states the traditional 
rule which deprives the victim of the trus- 
tee’s tort of any right to seek recovery from 
the trust estate. It states the procedural 
and substantive reasons therefor and anal- 
yzes them. The article discusses (1) the 
indemnity theory and its inadequacy on 
practical and doctrinal grounds; (2) reach- 
ing trust estate where settlor manifested an 
intention that the estate be liable or where 
the estate benefits as a result of the tort; 
(3) the Uniform Trusts Act, and (4) the 
entrepreneur theory. 


APPORTIONMENT BETWEEN IN- 


COME AND PRINCIPAL 


New Solution to Principal-Income 
Problems (73 Trusts and Estates 210— 
Aug. 1941) by Walter E. Bruns 


This article discusses the recent Cali- 
fornia statute governing questions of allo- 
cation and apportionment of expenses and 
proceeds of trust property as between life 
tenant and remainderman. The law is an 
adaptation of the Uniform Principal and 
Income Act with such changes as seemed 
desirable as the result of experience and 
decisions since its promulgation a decade 
ago. 


Uniform Principal and Income Act 
(21 Oregon Law Review 217 — Apr. 
1942) by Leroy B. Staver 


A comprehensive and detailed 67 page 
critical review of the Uniform Principal 
and Income Act giving the history of each 
section, together with their advantages and 
disadvantages. Problems the act does not 
cover are considered, together with sugges- 
tions for their solution. 


7 


Principal and Income Act (9 Univer- 
sity of Chicago Law Review 30—Dec. 
1941) by George G. Bogert 

History of Uniform Act is traced, and 
comparison of Illinois legislation with it 
and with legislation of other states is set 
forth in a _ section-by-section (verbatim) 
discussion. 


Allocation Between Life Beneficiary 
and Remainderman (1942 Wisconsin 
Law Review 299—Mar. 1942) 


An extensive review of all rules for ascer- 
taining a trustor’s presumed intent in prac- 
tically all factual situations for allocation 
of trust property between the life tenant 
and remainderman with an attempt to fore- 
cast probable Wisconsin court solutions on 
problems that have not yet been decided. 


Unproductive Property-Apportion- 
ment on Delayed Conversion Since the 
Restatement (90 University of Pennsyl- 
vania Law Review 831—May 1942) 


This note exhaustively discusses the Re- 
statement rule for the apportionment of the 
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proceeds of unproductive property between 
life tenant and remainderman, pointing out. 
that Pennsylvania has adopted the Restate- 
ment rule. New York passed a statute in 
1940 abrogating the apportionment method 
and providing that the foreclosed mortgage 
shall be considered principal, thus denying 
the life tenant any participation in the pro- 
ceeds of foreclosed mortgages. 


ACCOUNTING AND COMPENSATION 


Trustees Intermediate Accountings 
(74 Trusts and Estates 499—May 1942) 
by William M. Baker 


This article is addressed to the question 
of how frequently should a trustee, in the 
absence of legal requirement, render an ac- 
counting. The answer is considered from 
the viewpoint of protection for the trustee 
and beneficiary. On the basis of opinions 
received from trust officers in several states 
and his own research, the author concludes 
that accounting should be had at least 
every five years in trusts under $25,000, 
and at least every three years in trusts over 
that amount, with opportunity for more fre- 
quent accountings for proper cause shown 
by trustee or beneficiary. 


Settlement of Voluntary Trust Ac- 
counts (73 Trusts and Estates 647— 
Dec. 1941) by J. H. Bartholomew, Jr. 


The author points out dangers to be 
avoided in accounting by release and re- 
ceipt under voluntary trusts where no 
statutory procedure is provided. Consents, 
approvals, releases and receipts should be 
obtained from beneficiaries to the extent 
possible, the trustee being careful to pre- 
serve evidence of frequent conferences, 
memoranda and conferences with bene- 
ficiaries and encouragement to consult inde- 
pendent advisers. 


TESTAMENTARY CAPACITY 


Burden of Proof in Will Contests (14 
Mississippi Law Journal 103 — Nov. 
1941) by L. A. Smith, Sr. 


This article discusses the case of Sheehan 
v. Kearney, 82 Miss. 688, 21 So. 41, LR 102 
(1896) and is largely concerned with the 
following question which arose in connection 
with the will contest in this case: who bears 
the burden of proof as to testamentary 
capacity and undue influence. The article 
also discusses the question—‘what is undue 
influence.’ The author concludes that the 
Sheehan case is sound in holding that the 
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proponent has the burden of proof through- 
out the trial of a will contest. 


Eccentricities and Testamentary Ca- 
pacity (46 Dickinson Law Review 254— 
May 1942) 


Discusses Pennsylvania cases which hold 
a testator had testamentary capacity even 
though he was eccentric in his habits and 
indulged in abnormal conduct. If the trial 
judge concludes that the testator knew the 
value of his estate and the natural objects 
of his bounty, the court will not rewrite his 
will. 


REVOCATION 


Revocation of Will by Subsequent 
Change in Testator’s Condition or Cir- 
cumstances (40 Michigan Law Review 
406—Jan. 1942) by Elizabeth Durfee 


At common law a Will was conclusively 
and impliedly revoked by certain changes 
in its maker’s domestic relations. Women’s 
altered legal status and pretermitted heir 
statutes have changed the necessity and 
reasons for the doctrine but it still has its 
uses in supplementing statutory deficiencies, 
and has been broadened. Its most probable 
growth will be where divorce and property 
settlement follow the Will’s execution. In 
such cases the revocation presumption 
should be rebuttable. Cases and statutes 
are exhaustively reviewed. 


PROBATE & ISSUANCE OF LETTERS 


Right of Persons Claiming Through 
Heir to Contest Will (27 Iowa Law Re- 
view 443—Mar. 1942) 


Persons asserting a right to contest a will 
through their relationship to the heir are 
divided into three. groups: general and 
judgment creditors, purchasers, before or 
after testator’s death, and heirs, devisees 
and legatees of the heir. The writer con- 
cludes that the test of whether or not to 
permit contest should be first to exclude all 
parties with no pecuniary interest, and as 
to those with such an interest the court 
should balance the substantialness of the 
interest against the extent to which the 
field of possible will contestants will be ex- 
panded by allowing such contest. 


DISTRIBUTION OF ESTATES AND 
TRUSTS 
Controls over Foreign Funds (73 
Trusts and Estates 89—July 1941) by 
Henry L. de Give 
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The author describes the effects of Fed- 
eral controls over the assets of foreign na- 
tionals with particular reference to estates 
and trusts. The licenses for the various 
types of transactions are discussed and 
modifications in the requirements are sug- 
gested. 

Same subject discussed by J. O. Brott in 
20 Trust Bulletin 8—July-Aug. 1941. 


Rights of Creditors of Legatee Dur- 
ing Administration of Decedent’s Es- 
tate (40 Michigan Law Review 267— 
Dec. 1941) 


Despite arguments that a legatee’s share 
of personal property in an estate is con- 
tingent and a levy would delay and impede 
the court in disposing of property in cus- 
todia legis, it is submitted garnishment and 
creditor bills should be allowed to reach 
the legatee’s share, either before or after 
decree of distribution, in order to impose 
a lien thereon. The creditor would be pro- 
tected, and as actual delivery of property 
would be delayed until after decree of dis- 
tribution, there would be no interference 
with the probate court. 


Bequest or Devise in Will on Condi- 
tion that Devisee Pay Debts or Legacies 


(40 Michigan Law Review 574—Feb. 
1942) 


Many cases hold a devise on condition 
devisee pay debts or legacies, imposes a 
personal liability, especially for any de- 
ficiency where the value of the devise is less 
than the debt to be paid. The rule can be 
justified as an implied-in-fact contract, de- 
visee promising the creditor to pay, the con- 
sideration moving from the testator. A 
quasi contractual basis can reconcile the 
American cases with the happy result of 
imposing personal but not deficiency lia- 
bility. 


DRAFTING WILLS AND TRUSTS 


Drafting Tomorrow’s Trusts (74 
Trusts and Estates 275—Mar. 1942) by 
Robert H. Bolman 


Changes in the cost of living may require 
reconsideration of trust distribution pro- 
visions. This article examines some of the 
“Formulistic” suggestions for meeting this 
problem. The last of the author’s eight 
conclusions wisely states that the instru- 
ment should recommend that one’s standard 
of living be kept within one’s income rather 
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than attempt to adjust the latter to the 
former. 


That Old Will of Mine (74 Trusts 
and Estates 65—Jan. 1942) by Rene A. 
Wormser 


This article presents in an interesting 
style several cases where failure to keep a 
will up to date in the light of changing con- 
ditions proved disastrous in one degree or 
another. These changes were either in fam- 
ily relationship, assets, law or economic 
conditions. Frequent review of the instru- 
ment is recommended. 


T. Mortimer Plumb—A Financial Bio- 
graphy (73 Trusts and Estates 43, 171, 
283, 397, 513, 629—July to Dec. 1941 is- 
sues) by various authors 


This is a series of articles tracing the steps 
in the accumulation of an estate and the 
estate plans and revisions therein necessi- 
tated at the various stages by changes in 
assets and family relationships. Emphasis 
is on life and business insurance and trust 
provisions under the fictitious character’s 
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Tax Considerations in Drafting Wills 
(73 Trusts and Estates 6833—Dec. 1941) 
by Paul E. Farrier 


Several major tax-saving principles to 
bear in mind in drawing wills are discussed; 
e.g. prevention of successive death taxes, 
division of beneficial interests (where in- 
heritance tax as distinguished from estate 
tax prevails), powers of appointment, di- 
vision of income, and use of annuity trusts. 


Estate Tax Shrinkage (73 Trusts and 
Estates 167—Aug. 1941) by Franklin 
W. Ganse 


Due to the frequently changing tax laws 
in recent years, the question is raised 
whether it is worth while to take steps to 
minimize tax shrinkage in planning the dis- 
tribution of estates. The author firmly an- 
swers in the affirmative, pointing out that 
most of the changes which have occurred 
have not upset the fundamental purposes 
of existing plans, and that many plans are 
almost foolproof against tax amendments. 


Trusts to Meet Future Needs (73 
Trusts and Estates 175—Aug. 1941) by 
Merritt H. Perkins 


Drafting liberal investment and income 
and principal disbursement clauses in the 
light of increased taxation and lowered in- 
come is the theme of this article. Several 
forms of fixed-payment trusts are outlined. 
Trends in trust drafting and the attitude 
of the courts are also pointed out. 

Same article in 21 Trust Bulletin 8— 


Sept. 1941. 


Estate Analysis Procedure (73 Trusts 
and Estates 49—July 1941) by Walter 
Kennedy 


A typical case of anaiyzing an estate for 
the purpose of drafting a will and other 
necessary instruments for the distribution 
of property is described. The function of 
the attorney, insurance underwriter, trust 
officer and accountant in estate planning is 
outlined, as well as tax phases to be taken 
into consideration. 


RIGHTS OF SURVIVING SPOUSE 

Sequestration to Compensate Devisees 
Where Widow Renounces A Will’s Pro- 
visions For Her (1942 Wisconsin Law 
Review 312—Mar. 1942) 


Sequestration is not allowed where a 
widow renounces under a Will unless there 
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is substantial distortion of the testamentary 
disposition. Acceleration can’t be consider- 
ed in determining distortion. There is no 
distortion as to a specific legatee if the 
residue is diminished by an equally large 
percentage. The inclusion of a clause giv- 
ing all lapsed legacies to the residuary leg- 
atee is strong evidence of the testator’s in- 
tent not to have sequestration. 


POWERS OF APPOINTMENT 


Classification of Some Powers of Ap- 
pointment (40 Michigan Law Review 
337—Jan. 1942) by Joseph Gold 


Solutions to many tax, creditor, rule 
against perpetuities and duty of donee 
problems hinge on whether a power of 
appointment is general or special. A gen- 
eral power is ordinarily defined as one 
where the donee can appoint anyone in- 
cluding himself; special, is one exercisable 
only in favor of certain specified persons 
or classes. Many powers conform to neither 
definition. After reviewing non-conform- 
ing powers, courts’ handling of them, and 
all possible solutions, it is recommended 
that courts classify powers in the light of 
the particular problem involved regardless 
of time honored definitions, even though it 
results in a power being special for one 
purpose and general for another. 


The Proposed Tax on Powers of Ap- 
pointments (74 Trusts and Estates 619 
—June 1942) by Rollin Browne 


The proposed revenue act of 1942 makes 
some drastic changes in the taxability for 
estate tax purposes of powers of appoint- 
ment. This article analyzes the Treasury’s 
recommendations and suggests modifications 
in the proposals if they are to be adopted. 
Questions of constitutionality of the pro- 
posals and their socially undesirable effects 
are also discussed. 


BOOKS AND TREATISES 


Federal Estate and Gift Taxation (2 Vols.) 
by Randolph E. Paul; Little Brown & Co., 
Boston, $20. 

Cases on Wills, by George P. Costigan, Jr., 
third ed. by Joseph Bingham; West Pub- 
lishing Co., St. Paul, $5.50. 

The Rule Against Perpetuities, by John 
C. Gray, fourth ed., by Roland Gray; 
Little Brown & Co., Boston, $12. 

Federal Taxes on Estates, Trusts and Gifts, 

1941-42 by Robert H. Montgomery; Ron- 

ald Press Co., New York, $7.50. 
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Fiduciary Decisions, 1941-1942 


RUSSELL D. NILES 
of New York City; Chairman, Committee on Trust and Probate Decisions 


Creation of a Trust 


N Holmes v. John Hancock Mut. Life Ins. 

Co., 288 N. Y. 106, 41 N. E. (2d) 909 
(1942), the court held that the deposit with 
an insurance company of the proceeds of a 
policy, with direction to pay interest for a 
term of years and thereafter to pay over 
the principal, creates not a trust but a debt. 
Therefore such an arrangement is not sub- 
ject to the New York rule against per- 
petuities which would have invalidated a 
trust of equal duration. 


In In re Kenin’s Trust Estate, 343 Pa. 
573, 23 Atl. (2d) 837 (1942), the testator 
died insolvent in 1929. Earlier in the same 
year he had assigned life insurance policies, 
then payable to his estate, to a trustee with 
the direction to collect the proceeds and 
pay them to the trustees named in his will, 
who were to hold under the terms of trust 
set forth in his will. The beneficiaries 
named in his will were his wife and de- 
scendants. Under the Pennsylvania statute 
the proceeds of insurance policies made 
payable to or assigned to the wife or chil- 
dren of the insured may not be reached by 
the creditors of the insured, even though 
a right to change beneficiaries is reserved. 
The Supreme Court of Pennsylvania held, 
however, that the attempted trust in this 
case was testamentary in nature, that the 
settlor was attempting to exercise post- 
mortem control, and hence the insurance 
proceeds were payable to the executors pri- 
marily for the benefit of creditors. 

In Tsirikos v. Haton, 116 Pac. (2d) 189 
(Nev. 1941), interest on a trust fund was 
given by will to a beneficiary without lim- 
iting the time during which the trust was 
to endure and without finally disposing of 
the corpus. The court held that the dis- 
position was not in violation of the rule 
against perpetuities; rather the entire fund 
passed at once to the beneficiary. 


The Trustee 


The Supreme Court of Montana has held 
that there is no longer any reason for the 
old rule which required (with a few specific 
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exceptions) that a trustee be sued per- 
sonally on any obligations assumed under 
the trust. The court held that a trustee 
should be sued only in his representative 
capacity. Thus the trust fund could be 
reached directly. Tuttle v. Union Bank & 
Trust Co., 119 Pac. (2d) 884 (Mont. 1941). 


In Indiana practicing lawyers brought a 
class suit for themselves and others, seek- 
ing to enjoin the defendant trust company 
from certain. acts which the plaintiffs 
claimed constituted practicing law. The 
trust company carried on the usual activ- 
ities, regularly employed three attorneys, 
and for the ordinary routine legal questions 
arising in the administration of estates and 
trusts, relied on these attorneys. In the 
preparation of wills and trusts, in which it 
was to serve as a fiduciary, it insisted on 
the employment of an outside attorney.The 
plaintiffs contended that all legal services 
should be performed by attorneys not in 
the employ of the trust company. The 
Supreme Court affirmed a judgment for 
the defendant trust company. The court 
found nothing to justify the conclusion that 
the trust company was practicing law. 
Groninger v. Fletcher Trust Co., 41 N.E. 
(2d) 140 (Ind. 1942). 


A non-resident alien may not be a testa- 
mentary trustee; nor need the substituted 
trustee comply with a testamentary direc- 
tion to deposit the fund in a foreign (Swed- 
ish) bank. In re Fermey’s Will, 177 Misc. 
228, 30 N.Y.S. (2d) 248 (1941). 


In In re Dueland’s Estate, 177 Misc. 569, 
31 N.Y.S. (2d) 4 (1941), a nonresident 
corporation, organized for charitable pur- 
poses, and having a place of business in 
the state, was sole residuary legatee, and 
was named executor in the will. Section 
133 (2) of the New York Surrogate’s Court 
Act reads: “A corporation which is resi- 
duary legatee shall be qualified to act as 

. administrator, although not specially 
authorized by its charter or any provision 
of law.” It was held, however, that the 
foreign corporation was ineligible to act 
as executor, and letters of administration 
with the will annexed were issued to the 
public administrator. 















312 


Trust Powers 


In In re Boutwell’s Estate, 22 Atl. (2d) 
157 (Vt. 1941), the testator had given to a 
bank the power in its discretion (as “sole 
judge”) to pay out of principal such sums 
as might be needed, in addition to the in- 
come, for the care, comfort and support 
of the testator’s wife, the life beneficiary. 
A new bank took over the assets of the old 
bank and became a successor trustee. It 
was held that the power to invade the prin- 
cipal attached to the office, not to the per- 
son, and could be exercised by the succes- 
sor trustee. 


Interesting cases involving equitable re- 
view of the abuse of discretionary powers 
include: In re Watland, 211 Minn. 84, 300 
N.W. 195 (1941); Stallard v. Johnson, 189 
Okla. 376, 116 Pac. (2d) 965 (1941); In 
re Hansen’s Estate, 23 Atl. (2d) 886 (Pa. 


1942). 


Trust Investments 


In In re Crane’s Estate, 23 Atl. (2d) 851 
(Pa. 1942) a trust company loaned $2,500,- 
000 in 1929 on a mortgage on a well-located 
city block which was appraised at $5,000,- 
000. The buildings on the land were old 
and the income from rentals was hardly 
sufficient to pay taxes and interest in 1929 
and was only half enough in 1930 and far 
less in 1931. There was, however, no de- 
fault until after the mortgagor’s death in 
1932. The trust company issued partici- 
pations in the mortgage and allocated them 
to various trust accounts. In 1931 and in 
1932 the trust company bought some of 
these participation certificates from other 
trusts for the Crane trust. The trust com- 
pany made no independent investigation at 
the time. It was held that on these facts 
there was no cause to surcharge the trus- 
tee for the loss suffered because of the sub- 
sequent decline in value of these securities. 

In Campbell v. Albers, 313 Tll. App. 152 
(1942), the trustee bank bought bonds se- 
cured by a mortgage on a hotel without 
independent investigation. At the time the 
hotel was in default in taxes and two years 
later was in re-organization. The trustee 
was surcharged for the loss. 

A trust company which failed to convert 
stock of the trust company itself which 
was acquired as part of the corpus of a 
trust, was held liable for the resultant loss 
in In re Trusteeship of Stone, 188 Ohio St. 
293, 34 N.E. (2d) 755 (1941); but was held 
not liable in In re Greenwalt’s Estate, 21 
Atl. (2d) 890 (Pa. 1941). 
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In John A. Creighton House for Poor 
Working Girls Trust v. Waltman, 140 Neb. 
3, 299 N.W. 261 (1941), in order to carry 
out the testator’s charitable purpose, the 
executors organized a charitable corpora- 
tion. The court of equity was asked to 
amend the charter to permit the investment 
of funds in common and preferred stock. 
It was held that the court had such power 
and that such a change was in the interest 
of the charity. 


Spendthrift Trusts 


A direction to testamentary trustees to 
pay to a life beneficiary a certain amount 
out of income, or if necessary out of prin- 
cipal, with a gift of excess income to others, 
created an annuity trust and not a “spend- 
thrift” trust, and hence the assignment of 
a fractional interest by the beneficiary was 
valid. (In re Fowler’s Estate, 263 A.D. 
255, 32 N.Y.S. (2d) 700 (1942). 

In McKeown v. Pridmore, 310 Ill. App. 
634, 35 N.E. (2d) 376 (1941), the trustee 
of. a spendthrift trust refused to make a 
payment to the beneficiary of a fraction of 
the principal as directed by the settlor, 
claiming a set-off. The beneficiary employ- 
ed an attorney to bring suit against the 
trustee, agreeing to pay him one-third of 
the amount recovered. The attorney suc- 
ceeded in the litigation preventing the set- 
off and establishing the right of the bene- 
ficiary. The beneficiary refused to permit 
the attorney to receive his share out of the 
second payment. The attorney attempted 
to perfect an attorney’s lien under the IIli- 
nois statute. It was held, however, that 
the lien operates as an assignment, and 
hence the beneficiary was protected by the 
“spendthrift” clause in the trust instru- 
ment against her own attorney. 


In Beals v. Croughwell, 140 Nebr. 320, 
299 N.W. 638 (1941), the testatrix created 
a spendthrift trust for her nephew, provid- 
ing that if at the end of five years the 
nephew owed no enforceable debts, the cor- 
pus should be paid to him absolutely. The 
nephew filed a voluntary petition in bank- 
ruptcy and was discharged. Creditors con- 
tended that it was against public policy to 
permit the beneficiary to receive the trust 
fund and remain immune from his debts. It 
was held, however, that the testatrix owed 
no obligation to the nephew’s creditors and 
hence the provisions of the trust were not 
against public policy. 

In Epstein v. Corning, 22 Atl. (2d) 410 
(N.H. 1941), the testator directed that his 
granddaughter’s share should be held in 
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trust until she was 25, with discretion in 
the trustee to pay such income as_ he 
thought necessary for her support. The 
granddaughter, before reaching 25, as- 
signed her interest in the estate. It was 
held that she could not affect the discre- 
tionary power of the trustee but could as- 
sign her right to receive the principal upon 
the termination of the trust. 


Charitable Trusts 


A testamentary gift te a town in Swit- 
zerland in trust for the purpose of build- 
ing a hospital was void under the Kansas 
statute. The trust being invalid, the cy pres 
doctrine was not applicable. In re Weeks’ 
Estate, 154 Kan. 108, 114 P. (2d) 857 
(1941). The word “benevolent” has again 
been construed to be broader than the word 
“charitable” and a gift for benevolent pur- 
poses may not be entitled to the tax ex- 
emptions allowed to gifts for charitable 
purposes. Cochran v. McLaughlin, 24 Atl. 
(2d) 836 (Conn. 1942). Compare: In re 
Diplock, (1941) 1 All E.R. 193. A bequest 
to a charitable corporation may be deduct- 
ed for estate tax purposes even though one 
purpose of the corporation is to influence 
legislation (national prohibition). Girard 
Trust Co. v. Commissioner of Internal Rev- 
enue, 122 Fed. (2d) 108 (C.C.A. 3rd C.) 


After a charitable trust has been in ex- 
istence for a number of years but can no 
longer continue, there is no resulting trust 
in favor of the settlor. Penn. v. Keller, 178 
Va. 181, 16 S.E. (2d) 3381 (1941). 


Income and Principal 


In In re Wehner’s Will, 238 Wis. 557, 300 
N.W. 241 (1941), the trustee bought United 
States Savings Bonds. The bonds had stated 
redemption values which reflected a semi- 
annual increment. The court held that the 
usual rule about bonds bought at discount 
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was inapplicable and that the increment 
should be allowed as income to the life 
beneficiary. Payment of such an amount 
from liquid principal assets was proper, 
with repayment to be made to corpus on 
maturity of the bonds, the bonds being ade- 
quate security in the meantime. 


In McKechnie v. City of Springfield, 41 
N.E. (2d) 557 (Mass. 1942) unproductive 
land had been acquired by the trustee as 
a result of the foreclosure of a mortgage. 
The property was sold after the death of 
the life tenant. Earlier Massachusetts cases 
had indicated that if the sale was not made 
during the life beneficiary’s life, there 
would be no apportionment. In the princi- 
pal case, however, the court held that the 
principle of apportionment was applicable. 


The Connecticut stock dividend statute 
provides that all stock dividends shall be- 
long to principal, unless otherwise stated 
in the trust instrument or unless “the cor- 
poration making such dividend shall ex- 
pressly declare the same to be made from 
the earnings of the corporation since the 
formation of the trust.” In South Norwalk 
Trust Co. v. Knapp, 23 Atl. (2d) 519 
(Conn. 1941), the Court held that the de- 
claring of stock dividends in connection with 
published financial reports of the corpor- 
ations (such as U. S. Steel) did not amount 
to the express declaration required by the 
statute. In First National Bank of Tusca- 
loosa v. Hill, 4 So (2d) 170 (Ala. 1941), the 
testatrix declared that “any” and “each 
and every” dividend on certain stock should 
be paid to a life beneficiary. In spite of 
this language, the court, after an exhaustive 
examination of the Pennsylvania, Massa- 
chusetts and Kentucky rules, held that the 
Massachusetts rule was the best and held 
the stock dividend in question to be prin- 
cipal. The Uniform Principal and Income 
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Act had been adopted in Alabama after this 
case arose. 


In In re Pennock’s Will, 285 N.Y. 475, 
85 N.E. 2d 177 (1941), the testator left 
as his principal asset his right to renewal 
commissions on insurance he had sold. The 
Court held this to be not a wasting asset, 
rather unproductive capital which was 
receivable in instalments. Therefore the 
formula for apportionment was that used 
in case of unproductive property: § 241 of 
the Restatement of Trusts. 


Two important Surrogate’s Court de- 
cisions pass on undecided problems in New 
York where a life beneficiary dies after 
declaration of a dividend but before its 
payment. In In re Wanzer, 177 Misc. 929, 
82 N.Y.S. 2d 467 (1942), the court held 
that the New York apportionment statute 
was inapplicable to an ordinary corpora- 
tion dividend on common stock and held 
further that the entire dividend was pay- 
able to the owner at the rate the dividend 
was declared, here to the first life bene- 
ficiary. But it was not expressly decided 
that the date of declaration would prevail 
over the record date. This point, however, 


was expressly decided in In re Robb, 178 
Misc. 240, 33 N.Y.S. 2d 632 (1942), and 
the record date (the date on which the 


stock would sell ex-dividend on the stock 
exchange) was held to be the decisive date. 


Breach of Trust 


In In re Jones’ Estate, 23 Atl., 2d 434 
(Pa. 1942) the testator directed his execu- 
tors not to sell any of his holdings and 
directed his trustees to receive them. He 
directed the conversion of the real proper- 
ty. From these facts the majority of the 
court inferred a power to retain the testa- 
tor’s non-legal securities and held the trus- 
tee not “supinely negligent” in not selling 
certain common stock in a period of about 
twelve years. The court was probably in- 
fluenced by the fact that in two prior ac- 
countings, the beneficiaries had had full 
knowledge of the policy of retention and 
had made no objections. 

In In re Beaver Trust Co., 22 Atl. 2d 111 
(Super. Ct. Pa., 1941), a trustee was sur- 
charged (after serving statutory notices 
most to the value of the mortgaged prop- 
erty. 

Where an administrator sold assets of the 
estate to himself for a low price (just 
enough to pay debts) and had reported the 
sale in his final account and had been dis- 
charged (after serving statutory notices 
by publication), he was nevertheless con- 
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structive trustee for the heir who appear- 
ed seven months later. Mead v. Van de 
Voorde, 299 N.W. 175 (Nebr. 1941). 


In Scholen v. Guaranty Trust Co., 177 
Misc. 64, 29 N. Y. S. 2d 929. Aff’d 31 
N. Y. S. 2d 664, (A. D. 1941), the testator 
executed a will, naming the trust company 
executor, and placed the will in its custody. 
The trust company, however, had no actual 
notice of testator’s death until four years 
later, in which time his estate had been ad- 
ministered as if he had died intestate. It 
was held in a decision which was said to be 
res integra that the trust company was un- 
der no duty to be vigilant in discovering the 
death of testator, and was not liable for 
damages to the beneficiaries named in the 
will. On appeal, the Court of Appeals held 
(June 4, 1942) that there was a question as 
to whether the trust company had repre- 
sented that it took various steps to ascer- 
tain the death of testators whose wills were 
filed with it, and reversed the decision 
granting the motion to dismiss. 


Participation in Breach of Trust 


A trustee drew a series of checks on the 
trust account in the bank and deposited 
the money in his personal account in the 
same bank. Some of the money was used 
to pay the trustee’s personal debt to the 
bank. The bank received no benefit from 
later withdrawals but was held liable for 
all later misappropriations. Grace v. Corn 
Exchange Bank Trust Co., 287 N.Y. 94, 38 
N.E. 2d 449 (1941). ‘ 


In a case of about even date in New 
Jersey, the bank was held not liable. Kauf- 
man v. Trust Co. of New Jersey, 130 
N.J. Eq. 346, 22 Atl. 2d 279 (1941). 
Since the trustee made no payments to the 
bank on his personal indebtedness, it was 
held that the bank had no notice of the 
trustee’s misappropriations and was no 
party to them. New Jersey had adopted 
the Uniform Fiduciaries Law which the 
court considered decisive. 


In In re Camp’s Estate, 140 Nebr. 272, 
299 N.W. 528 (1941), a prior trustee was 
held not liable for loss of assets turned over 
to a successor trustee because of the latter’s 
failure to give bond as directed by the 
county court. Nor was an executor, who 
was to be trustee after the legal life estate 
of the testator’s daughter, liable for fail- 
ing to require a bond of the daughter when 
the corpus was turned over to her. Buck- 
man’s Trustee v. Ohio Valley Trust Co., 
155 S.W. (2d) 749 (Ky. 1941). 
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Termination of Trust 


In Mine v. Chase Nat. Bank, 263 A.D. 
141, 31 N.Y.S. 2d 592 (1941), a wife cre- 
ated a trust for herself for life, and at her 
death, in default of appointment by will, 
she directed payment of principal to her 
heirs or next of kin. It was held that she 
could not terminate the trust under the 
New York Statute (P.P.L. § 23) even with 
the consent of her husband, since other 
persons might be next of kin at the time of 
her death. But in the more recent case of 
Smith v. Title Guarantee & Trust Co., 287 
N.Y. 500, 41 N.E. 2d 72 (1942), the plain- 
tiff created a trust, the income to be paid 
to a daughter, with corpus eventually to be 
paid to the daughter, or on contingencies, 
to a son of the settlor, or if he be dead, 
to the lawful issue of the son, or if none 
to the legal representative of the settlor. 
The plaintiff-settlor sought to terminate 
the trust and had the formal consents of 
her daughter and son, neither of whom had 
children. The court held that all “per- 
sons beneficially interested,” in the terms 
of the statute, had consented; that the 
parent could represent the contingent in- 
terests of possible unborn children, and 
that no remainder was created in favor of 
the “legal representative of the settlor.” 


In Estate of Easterday, 114 Pac. 2d 669 
(Calif. App. 1941), income from a trust 
was payable to a son for life, with remain- 
der to others. One of the remaindermen, 
who had a one-fourth interest, assigned it 
to the son. The son demanded that a one- 
fourth interest in the trust corpus be paid 
to him absolutely. There was no spend- 
thrift clause, although the court inferred 
an intention of the testator not to give the 
son control of the principal. The court, 
contrary to what it conceded the English 
rule to be, but in accord with § 337 of the 
Restatement, refused to direct a payment 
of any of the principal to the beneficiary. 


Right of a Spouse in Decedent’s Estate 


In In re Lindewall’s Will, 287 N.Y. 347 
39 N.E. (2d) 907 (1942), the husband, a 
resident of New York, was convicted in 
Massachusetts of second degree murder 
and sentenced to life imprisonment. The 
wife, also a resident of New York, made 
her will after her husband’s conviction, 
leaving most of her estate to charity. The 
wife did not remarry or make other clear 
election to terminate her marriage. It was 
held, nevertheless, that the sentence of life 
imprisonment, with consequent “civil death,” 
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at least released the property of the wife 
from any claims or obligations arising out 
of the marriage. 


In Telis v. Telis, 26 Atl. 2d 249 (N.J. 
1942) land was purchased in the name of a 
“corporation” solely for the purpose of 
avoiding dower. The court held, however, 
that the corporation was a “sham and a 
subterfuge,” and therefore held the wife 
entitled to have statutory dower secured 
to her. 


Lower courts in New York have passed 
on further questions about a spouse’s statu- 
tory right of election. In Schnakenberg v. 
Schnakenberg, 262 A.D. 234, 28 N.Y.S. 
(2d) 841 (1941), the Appellate Division, 
Second Department, held, contrary to Mur- 
ray v. Brooklyn Savings Bank, 258 A.D. 
132, 15 N.Y.S. (2d) 915 (1939), that a 
widow has a right to avoid an illusory trust 
even though the decedent left no will 
against which she had a right of election. 
In the principal case the husband’s will 
antedated the statute. In In re Maul’s Es- 
tate, 262, A.D. 941, 29 N.Y.S. (2d) 429 
(1941) Aff’d 287 N.Y. 150, 39 N.E. 
2d 301 (1942), it was held that 
an instrument purporting to waive her 
right of election would be sufficient if it 
were subscribed and witnessed, even though 
not sworn to before a notary. In In re 
Zalewski’s Estate, 30 N.Y.S. (2d) 658 (Sur- 
rogate’s Ct., 1941), it was held that a for- 
eign consul, in behalf of a national of his 
country, could not exercise a spouse’s right 
of election against a will since the right of 
election is personal. 


Descent and Distribution 


An interesting variation from the usual 
murder of the ancestor case is found in 
Moore v. Prudential Ins. Co., 342 Pa. 570, 


21 Atl. (2d) 42 (1941). The deceased had 
several insurance policies payable to his 
wife. The wife killed her husband and was 
convicted of voluntary manslaughter. The 
wife now sues, not as beneficiary, but as 
administratrix. The court held that she 
could not recover as beneficiary, but, since 
the insurance company could not avoid pay- 
ment, she could recover as administratrix, 
even though she might thereafter receive 
part of the estate as distributee. The court 
refused to impose a constructive trust. The 
Pennsylvania statute prevents one guilty 
of first or second degree murder from in- 
heriting; it does not mention manslaughter. 


Under the Florida Probate Act, the in- 
terest of an heir may not be reached by 
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execution before the estate has been fully 
administered. Brown v. Sweat, 6 So. 2d 
538 (Fla. 1942). 


In Ohio, under the amended statute, an 
adopted child may take by descent from a 
collateral relative of the adoptive parent. 
White v. Meyer, 66 Ohio App. 349, 37 N.E. 
2d 546 (1940). In Oregon, an adopted child 
takes under the antilapse statute. In re 
Buell’s Estate, 117 Pac. 2d 832 (Ore. 1941). 
A child readopted by his natural parents 
cannot inherit from his first adoptive par- 
ents. In re Talley’s Estate, 188 Okla. 338, 
109 Pac. (2d) 495 (1941). For a complete 
review of the New Jersey adoption statute, 
see In re Fisler’s Estate, 25 Atl. (2d) 265 
(Prer. Ct. N. J. 1942). 


Wills 


In Jones v. Myers, 154 S.W. (2d) 245 
(Tenn. 1941) a husband and wife executed 
a joint will as follows: “After our death 
we want Louise Jones to have what we’ve 
got. Sallie C. Jones. Wm. Jones.” The 
handwriting was all that of William Jones 
except for the signature of his wife. The 
will was offered as the will of William 
Jones. It was held that the instrument was 
a valid holographic will since the signature 
of the wife was not a part of the will. 


Named beneficiaries in insurance policies 
may not be changed by will. Parks Execu- 
tors v. Parks, 288 Ky. 4385, 156 S.W. (2d) 
480. The court conceded that some cases 
were contra. 


An executor may set off notes of a leg- 
atee, even though barred by the statute of 
limitations. Apparently the matter had 
not been settled in Illinois although there 
are many decisions each way in other states. 
Yeazel’s Estate v. Yeazel, 37 N.E. (2d) 568 
(Ill. App. Ct. 1941). Compare, Re Par- 
dee’s Estate, 240 Wis. 19, 1 N.W. (2d) 803 
(1942) apparently contra although not ex- 
pressly decided because of insufficient 
proofs. In Missouri it was held that an 
heir who was discharged in bankruptcy 
might still have his debt set off against his 
distributive share under the doctrine of 
equitable retainer. The statute of limita- 
tion cases were relied on. Leach v. Arm- 
strong, 156 S.W. 2d 959 (Mo. App. 1941). 


A child adopted two days after the adop- 
tive father made his will, in which the 
child was not mentioned, could not claim 
as a neglected child, not because he was 
only an adopted child, but because the omis- 
sion under these facts was deliberate. Mar- 
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shall v. Marshall, 156 S.W. (2d) 449 (Tenn. 
1941). 


Revocation of Wills 


In Neipp v. Toolen, 38 N.E. (2d) 980 (Ill. 
App. 1942), the husband and wife made re- 
ciprocal wills. The wife died and the hus- 
band revoked his will and made a different 
one. The court, distinguishing the contro- 
versial case of Frazier v. Paterson, 243 Il. 
80, 90 N.E. 216, held that unless it clearly 
appears that the husband has bound him- 
self by contract, there will be no obligation 
to dispose of property according to the 
reciprocal will. Compare however, West »v. 
Sims, 153 Kan. 248, 109 Pac. (2d) 479 
(1941) in which joint and mutual wills 
were held to be subject to an oral contract, 
provable because partly performed. 


Estate Tax 


A case decided by the Court of Appeals 
of New York by a divided court, and now 
before the Supreme Court of the United 
States, is of great practical importance. 
In re Del Drago’s Estate, 287 N.Y. 61, 38 
N.E. 2d 181 (1941) Cert. granted, 62 Sup.’ 
Ct. 918, 86 W. Ed. 810 (1942). Since the 
Federal Estate Tax Law does not contain 
a provision for the apportionment of the 
tax among various beneficiaries, in the ab- 
sence of testamentary direction the burden 
falls on the residuary estate. A New York 
Statute (§124 D.E.L.) provided that the 
federal tax should be equitably prorated 
among all legatees (except where otherwise 
directed by the testator.) After some 
twelve years of compliance with the state 
statute, a bare majority of the Court of 
Appeals has held the statute unconstitution- 
al since in conflict with the federal statute. 


a 


Bank Pays “Missing Heirs” 


As a result of a broadcast of the CBS 
radio program “Court of Missing Heirs,” 
the Provident Savings Bank & Trust Com- 
pany of Cincinnati has located two heirs 
of an estate probated in 1929. The legacy, 
amounting to some $6,000, was bequeathed 
to Mrs. Osa Wallace under the will of her 
mother. Mrs. Wallace predeceased the 
testatrix and her share devolved upon her 
two sons. Since they could not be found, 
the money was placed in trust with the bank 
by the executrix. The sons were recently 
located at Camp Wolters, Texas. 
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Tax Exemptions 


Charitable Bequests, Non-resident Intangibles, and Servicemen’s Estates 


H. HERBERT ROMANOFF 
of New York City; Chairman, Committee on State and Federal Taxation 


HE extension of exemptions from 

tax of transfers for public, charit- 
able, religious and educational purposes 
is much to be desired especially in these 
times when transfers to such objects 
have decreased, both in number and 
amount, to such an extent that private 
organizations coming within this cate- 
gory are threatened with extinction. 


Every state but Utah has some pro- 
vision exempting transfers of a charit- 
able nature from its death taxes. Such 
exemptions are designed to aid the state 
in discharging its responsibility toward 
social needs, since, as a matter of fiscal 
policy, more is gained by the state 
through the encouragement of such gifts 
than would be gained by taxing them. 
However, most states condition the 
granting of the exemption either upon 
the recipient’s being a domestic institu- 
tion or on the use of the bequest within 
the state. Some states condition the ex- 
emption of transfers outside the state 
on a reciprocal exemption by the state 
of the beneficiary. 


The confinement of exemptions to cor- 
porations organized under the laws of 
the state granting the exemption, or 
which, if organized elsewhere, expend a 
substantial portion of their funds in the 
state granting exemption, constitutes 
shortsighted parochialism, particularly 
obnoxious in the present critical period. 


In a recent opinion by Ch. J. Burr 
of the Supreme Court of North Dakota, 
he said: 


“It has always been the proud boast 
of the people of the United States that 
their sympathies and charities are world- 
wide; they are not bounded by a narrow 
horizon; and the people of this State 
knew that a great deal of the religious 
and charitable and educational work of 
the State had been carried on by such 


From report to Probate and Trust Law Divi- 
sions, American Bar Assn., Aug. 25, 1942. 


kind of contribution from without the 
State. There is nothing to indicate that 
the legislature intended to take a narrow, 
selfish, circumscribed view of philan- 
thropy and charity. (The legislature 
well knew that charitable instincts are 
more concerned with the nature of the 
work that is being carried on than the 
locality ... (In the Matter of the Estate 
of J. Albert McKee, not yet reported, 
March 24, 1942). 


Some states, however, extend exemp- 
tion of transfers to corporations of the 
character specified regardless of where 
the same may be incorporated. This 
practice should be encouraged by all 
states or at least, reciprocal exemption 
statutes enacted and every endeavor 
made to make these statutes uniform. 


It is recommended that the Section of 
Real Property, Probate and Trust Law 
submit to the Committee on Uniform 
Laws an appropriate resolution with re- 
spect to the foregoing for such action as 
they may deem necessary. 


Elimination of Double Taxation 


The United States Supreme Court has 
sustained double taxation of intangibles 


(a) where a person domiciled in one 
state creates a trust of intangible prop- 
erty with a trustee located in another 
state. Curry v. McCanless, 307 U.S. 357. 


(b) where a person domiciled iu one 
state dies leaving shares of stock in a 
corporation organized in another state. 
State Tax Commission of Utah v. AIl- 
drich, et al., decided April 12, 1942 (62 
S. Ct. 1008). 


This latter decision means, as the min- 
ority opinion points out, that any state 
may lay substantially any tax on any 
transfer of intangible property toward 
which it can spell out a conceivable legal 
relationship and that the court will be 
obliged to draw the line at which state 
power to reach nonresidents’ estates and 
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extraterritorial transactions comes to an 
end. 


It is significant to note that in this 
case the certificates representing the 
shares of stock in the Utah corporation, 
which were owned by the New York, 
decedent, had never been in Utah, that 
the stockbooks, records and transfer 
agents were in New York, and most of 
the corporate property and activities 
were outside Utah. 


Passage by the various legislatures of 
amendments to their inheritance tax 
laws, providing either for reciprocal ex- 
emption or for total exemption of non- 
resident decedent’s intangibles from tax- 
ation, is now even more important than 
before this decision was rendered. 


It is recommended that this subject 
continue to have the attention of this 
Committee. 


Exemption of Estate of Service Men 


There has been considerable agitation 
recently in favor of granting exemption 
from tax to estates of members in the 
Armed Forces of the United States. 
Recently there was submitted to the Leg- 
islature of the State of New York a pro- 
posed amendment to the Estate Tax Law, 
providing as follows: 


“Exceptions. There shall be exempt- 
ed and not subject to the provisions of 
this article, the estate of any person, a 
member of the armed forces of the 
United States who is killed or eventual- 
ly dies from wounds received as the re- 
sult of any action.” 


The reporter of one of the Lawyers’ 
Committees, to whom the bill was pre- 
sented for criticism, wrote among other 
things as follows: 


“To say nothing of the inherent diffi- 
culties in determining as matter of law 
or fact what estate shall qualify for the 
exception, the confined classification ig- 
nores the realities of modern warfare 
which may immediately affect whole 
civilian populations so that people at 
home in bed or on the boulevard are in 
nearly if not as great danger as those 
in barracks or on battlefield. 

“There is no vested right in exemp- 
tions and after the lapse of years fol- 
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lowing cessation of present hostilities 
there is nothing to prevent the Legisla- 
ture from revoking the exception and 
leaving many estates of decedents who 
will die as a result of wounds theretofore 
received unaided by the seeming gener- 
osity of the provisions of this bill. 


“The amendment proposed fails to take 
into consideration the possibility that 
the Federal Revenue Act may not pro- 
vide for a similar exemption and hence 
the estate of a decedent entitled to those 
benefits might not be entitled to exemp- 
tion under the Federal Estate Tax Act 
and hence the tax to the extent of eighty 
percent credit under the 1926 act might 
be lost to the State of New York with- 
out being saved to the estate of the 
decedent. 


“It is true that there are precedents 
for such a measure but precedent is one 
thing and principle another. The Eng- 
lish death duty act during the first 
World War allowed exemption on the 
estates of soldiers and sailors in active 
service and also members of the fishing 
fleet who died within three years of the 
end of the war as a result of wounds 
or diseases received during the war. 
Later amending acts extended this ex- 
emption to those dying as a result of 
war service to cover the estates of indi- 
viduals dying as a result of what was 
called the ‘Irish disorders.’ Similar ex- 
emption was accorded by the Federal 
Revenue Act of 1917 but was omitted 
from all statutes after the Revenue Act 
of 1921. Exemptions from_ general 
property taxation of property purchased 
with pension monies from past wars are 
also familiar precedents. 


“The present exemptions accorded to 
near relatives by the provisions of Arti- 
cle 10-C of the Tax Law as well as the 
provisions exempting previously taxed 
property are generous but should they 
be found inadequate in the present cir- 
cumstance they should be enlarged with- 
out, however, being confined to any par- 
ticular class of the community. 


“Benefits to be conferred by the State 
upon members of the armed forces 
should be conferred as such instead of 
being confused with exemptions under 
estate tax laws designed to produce 
taxes for the maintenance of the State’s 
agencies which operate alike for the ben- 
efit of all citizens.” 





FIDUCIARY LAW 


Nuncupative and Holographic Wills 


WILLIAM O. WILSON 
Cheyenne, Wyoming; member of Committee on Estates of Veterans 


LABAMA is used as the bellwether as 

to requirements for nuncupative wills 
—with additional provisions which Ala- 
bama does not have being indicated by the 
State from which they are taken: 


1. Property must be personal and is lim- 
ited in value to $500; 


2. The will must be made within the last 
sickness of the deceased; 


3. At his dwelling, or where he resided 
10 days or more; 


4. Except where he was “taken sick” 
away from home and died before his re- 
turn; 


4%. Such decedent must have been in 
actual contemplation, fear or peril of 
death, or decedent must have been at 
the time in expectation of immediate 
death from injury received the same 
day. (Cal. and Okla.) 


5. It must be proved that the testator at 
the time of making the same, called up- 
on the persons present, or some of them, 
to take notice or bear witness, or to 
that effect, that such was his will; 


6. He must also have been in extremis; 
(Few states have this) 


7. And know he was making a will; (Few 
states have this) 


8. Fourteen days must elapse after the 
death of the testator; (Few states have 
this) 

9. Probate must be had within six months 
after the making thereof; 


914. The person must have been at the 
time in actual military service in the 
field, or doing duty on shipboard at sea, 
and in either case in actual contempla- 
tion, fear or peril of death, or immedi- 
ate death from injury received the 
same day; (Cal. and Okla.) 


10. Permits soldiers or sailors while in 
actual military or naval service or 
mariner at sea to make such a will 
(N. Y.) (or with certain variations as 
some states provide) 


This paper has been made possible by the assis- 
tance of fellow State Delegates in the House of 
Delegates of the American Bar Association. 
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11. No will in writing, or bequest therein 
of goods and chattels, shall be revoked 
by any subsequent will, codicil, or de- 
claration unless the same be in writ- 
ing; 

. And no provision of the statute must 
be construed to prevent soldiers in 
actual military service or marines or 
seamen at sea, from disposing of their 
personal property, as they might have. 
done before the adoption of the code; 
or as some states provide as to any- 
thing herein contained to the contrary 
notwithstanding. 

. Testimony or the substance thereof must 
be reduced to writing within six days 
after the making of the will; (Ariz.) 

. Notice must be given of probate hear- 
ing to widow, or next of kin; 

. Contest may be had; (Unusual pro- 
vision) 

. Any will admitted to probate in another 
state being valid there may be pro- 
bated; 


17. Cannot revoke written will; (Ohio) 

Where the foregoing provisions are found 
in statutes of the various states, they are 
indicated in the following summary by num- 
bers corresponding with the above para- 
graphs. 

Arizona—(1) $50; (5) 3 witnesses; (8); 
(9); (18) 

Arkansas—(1); (2); (5) 2 witnesses; 
(9); (18) 15 days; and (14) notice must 
be given widow and next of kin before pro- 
bate. 

California—(1) $1000; (5) 2 witnesses; 
(9); (10) has in addition that the decedent 
must have been in actual contemplation, 
fear or peril of death; or the decedent 
must have been, at the time, in expectation 
of immediate death from injury received 
the same day; (13) 

Colorado—Act permitting same repealed 
(S.L. 1925, Ch. 7, See. 1) 

Connecticut—Does not recognize (Stone 
et al. Appeal from Probate 74 Conn. 301) 

Delaware—(1) $200; (2); (5) 2 wit- 
nesses; (9) 30 days; (14) 3 days. 

Georgia—Must be made by one in ex- 
tremis or under circumstances equivalent 
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thereto; (3); (4); (5) 3 witnesses; (13); 
(15) 

Idaho—(8); (9); (14) 30 days; 
(17) contest may be had. 

Illinois—Such wills abolished, by New 
Probate Act of 1939. 

Indiana—(10) Burns Stat. S.7-203- 1933, 
Limited to personal estate in his actual 
possession and wages (See Pierce vs. 
Pierce 46 Ind. 86) 

Iowa—(1) $300; if bequest of greater 
value it is valid only to that extent; (5) 3 
witnesses; (10) (SS 11850, 11851, Iowa code 
1939) 

Kansas—(1) No amount stated; 
(5) 2 witnesses; (13) 30 days 

Kentucky—(5) 2 witnesses; (10); (13) 
must be reduced to writing within 60 days 
of his death; (14) 60 days 

Louisiana—Has three classes of wills: 
Nuncupative, Mystic and Holographic. 
Charles E. Dunbar, who furnished the data 
for this paper, states that the nuncupative 
and mystic are scarcely practicable for 
members of the armed forces inasmuch as 
a great many formalities are required there- 
for. (They may be found in Martindale, 
1942) Also in La. according to Succession 
of Baird, 145 La. Ann. 756, 82 So. 881, 
it is shown that a date “9/8/18” is insuf- 
ficient in that State owing to the fact that 
many people use the French or continental 
system of dates in this order: day of 
month ,then the month, and finally the year, 
rather than the American system; and that 
therefore, 9/8/18 might be August 9, or 
September 8. The Louisiana statute as to 
persons in army or navy covers (10); (5) 
may be received by the physician or sur- 
geon attending the injured person, assisted 
by two witnesses; (14) no time fixed; and 
will be null six months after his return 
where he has opportunity to employ the 
ordinary forms; and if at sea, may be re- 
ceived by the captain or master, in the pre- 
sence of 3 witnesses or passengers, or if 
none then from among the crew; and no 
one employed on board can be a 
beneficiary unless relation of testator; 
signed by testator if he can write; by 
him receiving it and by those in whose 
presence it was written; not valid unless 
testator die at sea, or within three months 
after he has landed in a place where he is 
able to make it in the ordinary form. (SS. 
1597-1604) 

Maine—(1) $100; (2); (3); (4), but 
soldier in actual service, or marine at sea, 
may dispose of his personal estate and 
wages, without regard to this chapter; (5) 


(16) ; 


(2); 
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38 witnesses; (8); (9) 6 months, unless re- 
duced to writing in six days after spoken; 
(14); (16) (SS. 18, 19, 20, R. S. 19380, ch. 
88; and S. 17, R. S. ch. 76) 

Maryland—(12) no nuncupative will 
valid in that state, but any soldier being 
in actual military service or any mariner 
being at sea may dispose of his movables, 
wages, and personal estate as heretofore 
(Act 1884, S. 349, Ch. 293) Such nuncupa- 
tive will is the only one valid. (Act 1884, 
ch. 293, S. 349) 

Massachusetts—(10); (1); (5) No par- 
ticular number of witnesses specified; may 
be offered for probate on their testimony. 

Michigan—(1) Personal, value $300; (5) 
2 witnesses; (12) 

Minnesota—(12) Limited to soldiers and 
sailors only; (14) 30 days; (9) six months; 
(5) 2 witnesses who must appear at the 
hearing. The stringency of the require- 
ments renders the act a most impractical, 
if not impossible law for operation in war 
time. (Laws 1935, ch. 72, sec. 36) 

Mississippi—(1) $100; (2); (3); 
(5) 2 witnesses. 

Missouri—(1) $200; (2); (3); (4); (5) 
2 witnesses; (8) 14 days; (9); (13) 30 
days; (14); (15) contest permitted. 

Montana—(1) $1000; (4%); (5) 2 wit- 
nesses; (8); (9) 6 months; (10) applies 
only to soldiers and sailors; (13) 30 days 

Nebraska—(1); (10) 

Nevada—(9) 6 months; 
(L. 1941) 


(4); 


(13) 30 days. 


New Hampshire—(1) $100; (2); (3); 
(4); (5) 3 witnesses; (9) six months; 
(10); (18) 6 days; (P.L. ch. 297, SS. 1-2) 

New Jersey—(1), $80; (2); (3); (4); 
(5) 3 witnesses. In Carroll vs. Bonham, 
42 N .J. Eq. 625, the court held such a will 
can only be sustained when it is the result 
of sheer necessity. It has fallen into dis- 
use. 

New Mexico—This is the only state which 
ever permitted such wills to devise real es- 
tate. The Supreme Court so construed the 
statute (Plomteaux vs. Solano 176 P. 77; 
25 N.M. 24) but legislature repealed that 
Act (L. 1921, ch. 83); also (16) 

New York—(5) 2 witnesses; (9) valid 
for 1 year after recovery from “lack of 
testamentary capacity;” (10) model for 


brevity. 
North Carolina—(2); (3); (4); 


(5) 2 
witnesses; (9) six months; (13) 10 days; 
(14) 

North Dakota—(1) $1000; (4%); (5) 2 
witnesses; (10) (R.S. 1905, S. 5089; Civ. 
Code 1877, S. 688; R.C. 1899, S. 3644 
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Ohio—(1); (5) 2 witnesses; (13) ten 
days, a beneficiary cannot act as witness; 
and witness must be otherwise disinterest- 
ed. (Vrooman v. Powers, 47 O.S. 191, 24 
N.E. 267; (17) 

Oklahoma—(1) $1000; (4%); (5) 2 wit- 
nesses; (10) 

Oregon—(1); (9) 6 months; (10 applies 
solely to armed forces; (13) 30 days. 

Rhode Island—(1) No amount; (10); 
(S. 20 ch. 566, 1938; Gen. laws); The tes- 
tator must be in armed forces and not a 
passenger; Warren vs. Harding, 2 R. I. 
133 (1852) 

South Carolina—(1) No amount; (12) 
(Civ. Code, 1932, par. 8941) (See Morgan 
vs. U. S. 138 Fed. (2) 763) 

South Dakota—(1) $1000; (5) 2 wit- 
nesses; (9%); (S. 56.0208, S.D. C 1939) 

Tennessee—Uniform Act; (1) $1000, ex- 
cept $10000 as to members of armed forces; 
(4%4); (5) 2 witnesses; (9) 

Philippines—Not permitted. 

Utah—(See Acts 101-1-16, 101-1-18) 

Vermont—(1) $200; (5) 1 witness; (9) 
but without formalities listed above, soldier 
and sailor may dispose of his wages or 
other personal estate. (P.L. 2752, 2753) 

Virginia—(1) No amount; (12) applies 
solely to members of armed forces; (16). 
(S. 5231 Va. Code, 1936) 

Washington—(1) $200; (2); (5) 1 wit- 
ness; (10); Member armed forces and any 
other person; (9); (13) No time limit; 
(14); (16). (Remington’s R.S. Anno. Vol. 
3) 


West Virginia—(1) No amount; (10) 
Member armed forces solely; (16) Same as 
Virginia statute; latter construed in Rice 
vs. Freeland (Va.) 109 S.E. 186. 

Wisconsin—(1) $150; (5) 3 witnesses; 
(3); (4); (8); (9); (10); (18) 6 days; 
(14); (15). In re Davis will, 103 Wis. 
455; 79 N.W. 769, held such will not to 
apply to real estate, or to income there- 
from, after death. 

Wyoming—Statute permitting was re- 
pealed S.L. 1925, ch. 7). 


Olographic Wills 


Some of the more important subjects in- 
volved in this class of wills are the follow- 
ing: 

1. Such a will is defined usually as one 
entirely written, dated and signed by the 
hand of the testator. 

- Some states do not recognize them; but 
those which do not, permit proof of such 
wills if they are valid in other states 
where written. 
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. Some states recognize them if they are 
executed under the usual requirements 
of the ordinary will, as to witnesses. 

. Some recognize as valid such wills, if 
executed by men in the armed forces, if 
they might have so done theretofore; and 
the common law still governs. 

. North Carolina requires that the will 
be found among the valuable papers and 
effects of the writer. 

. Tennessee is the only state in my list 
which has adopted the uniform act. 

. That the holographic will is looked upon 
with more favor by legislatures and 
courts is shown in the fact that the re- 
quirements hedging it about are less 
strict than they are with respect to nun- 
cupative wills. 


State Provisions as to Holographic Wills 


Alabama—Common law still governs as 
to such wills by soldiers or sailors in the 
service. 

Arizona—Does not require 
(Civ. Code 1939, S. 41-102) 

Arkansas—Recognized but it does not 
revoke prior attested will. (Pope’s Dig. 
Laws of Ark. S. £4512) 

Colorado—Are valid only if attested by 
witesses in accordance with the usual rule 
as to all forms of wills in writing. 

Connecticut—The Legislature does not 
allow or prohibit such a will; but one exe- 
cuted in France was upheld in Houghton 
vs. Brantingham (86 Conn. 630) 

Delaware—Are not valid whether drawn 
by members of the Army or Navy or not. 

Georgia—They have never been recog- 
nized. 

Idaho—Under the statute it is one entire- 
ly written, dated and signed by hand of 
testator, who may be either married or un- 
married; and is subject to no other form 
and may be in or out of the state, and 
need not be witnessed. 

Illinois—As a result of the statutory re- 
quirements a holographic will would not be 
valid. 

Indiana—It has been held in one case, 
Thrift Trust Co. vs. White, 90 Ind. 117, 167 
N.E. 141; that such a will is valid, even 
though not signed by the testator; but that 
it must have two witnesses. 

Kansas—The statutes do not recognize 
them. 

Kentucky—Recognizes such wills, and if 
not wholly written by the testator, the sub- 
scription or acknowledgement must be made 
in the presence of two witnesses. (G.S.C. 
113, S. 5) 


witnesses. 
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Louisiana—The Holographic will as pro- 
vided in the statute must be written, dated 
and signed entirely in the hand of the testa- 
tor and is subject to no other form and may 
be made anywhere even out of the state. 
(La. C.C. Art. 1588) 

Maine—Its statute permits the probate 
of a will executed in a foreign state ac- 
cording to the laws thereof. This would of 
course permit such probate of foreign holo- 
graphic wills. (R.S. Ch. 76, S. 13) 

Maryland—Has provision similar to that 
of Maine (Art. 93, S. 350) 

Massachusetts—Has provision similar to 
those of Maine and Maryland. 

Michigan—lIts court has recognized the 
validity thereof in two cases: Stone vs. 
Holden, 221 Mich. 431; and in re Thomas’s 
Est. 243 Mich. 566. 

Minnesota—Recognizes such wills if exe- 
cuted as other wills; also recognizes for- 
eign wills; if lawful where made. (L. 1935; 
C. 72, S. 37) 

Mississippi—Recognizes the validity of 
such wills. (S3550, Miss. Code 1930) 

Missouri—Statutes do not recognize holo- 
graphic wills. 

Montana—Defines it as one entirely writ- 
ten, dated and signed by the hand of the 
testator; subject to no other form; and 
may be made in or out of the state and 
need not be witnessed. 

Nebraska—Does not recognize them. 

New Hampshire—No statute or decision 
covering same—common law might govern. 

New Jersey—Follows old English statute, 
providing that member of armed forces may 
dispose thereby of movables, wages and per- 
sonal estate. 

New Mexico—There are no 
provisions relative thereto. 

New York—They must be executed with 
same formalities as any other will.* 

North Carolina—Special provision for 
probate of wills of soldiers and sailors ex- 
pired by limitation, in 1922. A statute how- 
ever, recognizes holographic wills by re- 
quiring oath of three witnesses they be- 
lieve writing is his; and oath of one wit- 
ness that the writing was found among the 
valuable papers and effects of the writer. 
(C.S. N.C. Sec. 4144, Subsecs. 2 and 3) 

Ohio—No special statute on such wills, 
but all wills except nuncupative wills must 
have had compliance with the usual statutes 


*Ch. 688, Laws of 1942, has changed law to ex- 
tent of permitting unattested holographic wills by 
soldiers and sailors in actual service. 


statutory 
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as to wills being in writing or typewritten, 
and therefore holographic wills must com- 
ply with the attestation requirements of 
other wills in writing or typewritten. (S. 
10504-3 Ohio Gen. Code) 

Oklahoma—Such wills are recognized, 
and no particular formality required; but 
they must be entirely written, dated and 
signed by the hand of the testator himself, 

Oregon—Does not recognize such wills. 


Philippines — Does not recognize such 
wills. 

Rhode Island—Makers of such wills must 
comply with a statute applicable to all 
wills; however, any soldier in actual mili- 
tary service, or mariner at sea, may dis- 
pose of his personal estate by will as he 
might heretofore have done. (S. 20, ch. 
566, Gen. Laws, 1938) 

South Carolina—Statute is similar to 
above as to soldiers and sailors (S.C. Civ. 
Code, 1932, Par. 8941. Also see Morgan 
vs. U. S. 13 Fed. (2) 763) 

South Dakota—Recognizes such wills. (S. 
56-0209, S.D.C. (1939) 

Tennesse—Has passed the uniform will 
act, with its provisions recognizing such 
wills: that no witness to such a will is 


necessary; but the signature and all its ma- 
terial provisions must be in the handwrit- 
ing of the testator and his handwriting 
must be proved by two witnesses. (L. 1941, 
ch. 125 of Public Acts, S. 5) 

Utah—See RSU, S. 101-1-16 to 101-1-18. 


Virginia—Such wills are valid, with one 


witness. (L. 1922, p. 547, S. 5229a) 

Washington—Statutes do not recognize. 

West Virginia—The only requirement is 
that is be wholly in the handwriting of the 
testator and signed by him. The signature 
need not be at the end of the will but may 
appear at any place, provided the signature 
is clearly intended as such. (S. 3, Art. 1, 
Ch. 41, Code West Vir. 1931) 


Wisconsin—Not recognized unless it is 
executed in accordance with the statutory 
requirements, that is, it must be published 
by the testator in the presence of two wit- 
nesses. 

Wyoming—Statute defines as usual, add- 
ing the will need not be in any particular 
form, may be made in or out of the state, 
and may be proved the same as any other 
private writings. 

Laws on the subject of these two classes 
of wills should not be limited to men in 
the armed forces but extended also to men 
in training. 
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Effect of Government Restrictions on Leases 


ARAD M. RIGGS 
Member of Bronxville, New York, Bar 


MUNICIPAL Court judge in New 

York has attained considerable pub- 
licity by holding that orders of the Of- 
fice of Production Management prohibit- 
ing the sale of new or comparatively 
new passenger automobiles and the 
manufacture of passenger automobiles 
(with certain exceptions) prevented a 
tenant from occupying the premises for 
which it leased them; made the lease— 
which provided that the leased premises 
were: ““To be used and occupied only for 
a show room for automobile accessories” 
—impossible of performance by opera- 
tion of law; and entitled the tenant to a 
dismissal of the landlord’s petition seek- 
ing to recover the rent due.* 


The Municipal Court and the Appel- 
late Term have applied the doctrine of 
commercial frustration, applicable to the 
executory contract, to the lease. They 
have completely overlooked the distinc- 
tion between the executory contract and 
the lease, in the face of the well estab- 
lished law in New York that a lease is 
not a contract but an estate in the land. 
The obligation to pay rent in no way 
makes the lease an executory contract. 


In a similar case** in Pennsylvania, 
the tenant convenanted ‘to use the pre- 
mises only for auto showroom.” The 
Pennsylvania Court refused to accept the 
New York case and gave judgment for 
the Landlord, pointing out that there was 
nothing in the lease which restricted the 
use of the premises to the display and 
sale of new automobiles and that there 
was no absolute restriction upon any of 
the permitted uses of the property. 


From address to Real Property Division, Ameri- 
can Bar Assn., Aug. 25, 1942. 

*Colonial Operating Corporation v. Hannon Sales 
& Service Inc., 34 N. Y. Supp. (2d) 116. The Ap- 
pellate Term of the Supreme Court affirmed. N. Y. 
L. J. July 18, 1942. 

**Constantin and Constantin, trading as Con- 
stantin Motors v. Allegheny Cemetery, decided 
July 28, 1942, by the Court of Common Pleas, Al- 
legheny County. 


Analogy of Prohibition Cases 


Perhaps the closest parallel cases are 
the saloon cases which arose under the 
Eighteenth Amendment. Some of these 
make a distinction between the lease 
which contains a clause permitting the 
premises to be used for a saloon and the 
lease which restricts the use to a saloon. 
If the use was permissive, a subsequent 
change in the law making it unlawful to 
operate a saloon did not affect the ten- 
ant’s liability to pay rent. If the lease 
restricted the use of the premises to such 
purpose there is a split of authority as to 
whether the subsequent change in law 
releases the tenant. 


A leading restrictive use case in New 
York is Doherty v. Eckstein Brewing 
Company, 198 App. Div. 708, an action to 
recover rent for the first nine months of 
1920. In the Municipal Court plaintiff 
recovered, but the Appellate Term modi- 
fied the judgment and confined recovery 
to the month of January 1920. The Ap- 
pellate Division, in affirming the judg- 
ment of the Appellate Term, said: 


“It will not do in these circumstances 
to hold that the lease remained unaf- 
fected by the Eighteenth Amendment and 
the National Prohibition Act on the 
theory that the tenant lawfully might 
continue to conduct on the premises an 
incidental part of the saloon business. 
When, therefore, on the 29th of January, 
1920, the principal use of the premises 
for saloon purposes became unlawful, 
the lease became terminated by operation 
of law in the absence of any agreement 
between the parties for a different use 
of the premises thereunder.” 


Some doubt as to the soundness of this 
case is expressed in Raner v. Goldberg, 
244 N. Y. 438. Here a lease provided 
that the premises were “to be used and 
occupied as an office and for dancing pur- 
poses and for the sale of all kinds of soft 
drinks and for sale of cigars, cigarettes 
and ice cream.” 
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Before the premises could be used for 
a dance hall a license had to be obtained 
and this could not be done. The Court 
of Appeals held for the landlord. It went 
on to say: 


“We assume for the purpose of this 
appeal that where parties enter into a 
lease exclusively for a use which is not 
illegal when the contract is made but 
such use becomes illegal by change of 
law, the lease is thereby terminated. 
We do not pass upon or decide such 
question. Courts of other jurisdictions 
have differed in regard to it.” 


The saloon case is also contrary to the 
law of Georgia, Texas, Wyoming and 
perhaps other states. Goodrum Tobacco 
Co., 19 Wyo. 18. The Georgia Court 
Ga. 776; Houston Ice & Brewing Co. v. 
Keenan, 99 Tex. 79; Hecht v. Acme Coal 
Co., 19 Wyo 18. The Georgia Court 
states the contrary view clearly in this 
manner: 

“We do not deem it necessary for the 
decision of this case to decide whether 
the clause . . . denotes only permission 
to conduct the particular business or re- 
stricts the tenant from devoting the 
premises to other lawful beneficial use. 
In either event the tenant would not be 
relieved from the payment of rent.” 


Impracticability 


In McCullough Realty Co. v. Laemmle 
Film Service, 181 Iowa 594, the tenant 
contended that by reason of a city ordin- 
ance, passed after the demise, providing 
that it should be unlawful to store and 
handle any inflammable motion picture 
films in buildings which are not fireproof, 
it had become impossible to use the pre- 
mises for the purposes for which they 
were leased. It appearing that the hand- 
ling of films was 99 per cent of the busi- 
ness of a film exchange, the Court held 
the defendant freed of the obligation to 
pay rent. Contra: Barnett v. Clark, 225 
Mass. 185; 114 N. E. 317. 

In Megan v. Updike Grain Corp., 94 
Fed. 2nd 551 (C. C. A. 8th) the tenant 
interposed the defense that by reason of 
a change of rates by the Interstate Com- 
merce Commission the elevator which it 
had leased from the plaintiff could no 
longer be used for the purpose and in 
the manner contemplated by the parties 
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without unconscionable loss to the lessee, 
the basic reason inducing the contract 
had been frustrated and the operation of 
the elevator in the manner anticipated 
had become impossible. The Court held 
the landlord’s motion for a directed ver- 
dict should have been sustained. 


Rationale of Decisions 


The decisions which have held that the 
lessee is relieved from the obligation to 
pay rent have given different reasons 
for the result. One court states that, the 
purpose for which the lease was made 
having become unlawful, the whole lease 
is void and unenforceable at the instance 
of either party. Heart v. East Tennes- 
see Brewing Co., 121 Tenn. 69 (1908). 
Another speaks of subsequent impossi- 
bility of performance by reason of change 
in law and also of destruction of a thing 
the continued existence of which is as- 
sumed as a basis of the agreement. Greil 
Bros. v. Mabson, 179 Ala. 444 (1912). 
Still another rests its decision on the 
ground that the performance having be- 
come unlawful the contract is void. Kahn 
v. Wilhelm, 118 Ark. 239 (1915). See 
also The Stratford Inc. v. Seattle Brew- 
ing & Malting Co., 94 Wash. 125 (1916). 

The language of the New York court 
is that of “frustration of the commercial 
object.” The automobile business will 
not only cease to be profitable to the ten- 
ant but in addition to the tenant’s losing 
most of its automobile business, if the 
landlord is successful the tenant would 
be in the real estate business, which is 
likewise unprofitable to many. 

The more usual view with respect to 
economic hardship has been taken by the 
New York Supreme Court in Pink v. 
Ginsberg, New York Law Journal, June 
5, 1942. On a mortgage foreclosure, the 
mortgagor defended on the ground that 
because of conservation order No. L-41 
of the War Production Board the proper- 
ty had been deprived of its income pro- 
ducing character and could not be put to 
the purpose for which it was intended. 
The plaintiff’s motion to strike out the 
defendant’s answer was granted and the 
court said: 


“The order does not render perform- 
ance impossible. It merely necessitates 
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an additional expense or investment. If 
lack of income is justification for ex- 
tirpation of express promise to pay, then 
a bond and mortgage will degenerate 
from a positive into a chimerical asset.” 


Condition is for Landlord 


The doctrine of “frustration of the 
commercial object”? which seems to be the 
basis for the decision in the Salesroom 
case goes back to the Coronation cases, 
such as Krell v. Henry (1903) 2 K. B. 
740, in which the court excused the li- 
censee from his obligations to pay the 
fixed sum on the ground that viewing the 
coronation procession was the sole in- 
ducement for the licensee entering into 
the agreement and the failure of the pro- 
cession to take place deprived the seats 
of their value to the licensee. Perform- 
ance was not impossible—in fact not 
even difficult. The case involved an exe- 
cutory contract and not a lease. To sug- 
gest that a doctrine doubtful in its appli- 
cation to an executory contract applies 
to a lease is startling to say the least. 


The provision that the leased premises 
may be used only for an automobile show- 
room is obviously a condition inserted 
for the benefit of the landlord. It is the 
landlord who may insist upon compli- 
ance with the condition or he may waive 
it and allow the premises to be used for 
any other purpose. It is strange to hear 
the tenant claim such a condition excuses 
him from his promise to pay rent. 


If the restrictive condition becomes il- 
legal, the tenant may be excused from 
complying with that condition. But ex- 
cusing compliance does not terminate a 
lease or make it void. The illegal con- 
dition might be excused and the lessee 
left free to put the premises to any law- 
ful use. There may well be a difference 
of opinion as to whether there is suffi- 
cient reason for reading into these sales- 
room leases a condition that new automo- 
biles will be legally available for sale to 
all possible customers as they were at 
the time of the creation of the leasehold. 
Cf. The Texas Company v. Hogarth Ship- 
ping Co., 256 U. S. 619. 


If the New York Automobile Sales- 
room case stands up in the higher courts 
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it is only the beginning of what is in 
store for landlords. Already the City 
Court in New York has followed with an 
Oil Burner Salesroom case: Signal Land 
Corporation v. Loecher, 35 N. Y. S. (2nd) 
25. Consider the other rationed and to- 
be-rationed articles such as tires, refrig- 
erators, radios, bicycles, sugar, tea and 
coffee. 


Taxation, regulation and maintenance 
have burdened real estate to such an ex- 
tent that much of it is now owned by 
mutual savings banks, insurance compan- 
ies and individuals who had put their 
savings in real estate securities and were 
obliged to foreclose. Apart from legal 
considerations one might well question 
the economic wisdom of shifting the bur- 
den of real estate ownership, by a whole- 
sale termination of leases, from the com- 
mercial businessman tenant to landlords 
and mortgagees made up in no small part 
of banks, insurance companies and small 
investors in real estate securities. 
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Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 
NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 
VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 


The complete roster of editors appears in July and January. 


Distribution — Remainder of Inter 
Vivos Trust Appointed By Settlor’s 
Will Distributable By Trustee and 
Not By Executor of Settlor’s Will 


New York—Supreme Court, 
New York County Special Term III 


Central Hanover Bank & Trust Co. v. 
N.Y.L.J. May 19, 1942. 


Wolfe, 


The decedent established an inter vivos 
trust, consisting entirely of personalty, by 
trust agreement with a corporate trustee. 
The trust agreement provided that the in- 
come of the trust was to be paid to the 
decedent during her life and that upon her 
death, the principal was to be paid to her 
appointees by will, or in default of such ap- 
pointment, in accordance with fhe in- 
testacy laws of New York, of which she was 
a resident. The trust agreement empower- 
ed the trustee to make distribution in kind 
or in cash. The settlor reserved the power 
to revoke or amend. Shortly after the 
execution of the trust agreement, the de- 
cedent executed a will disposing of her 
estate in fixed proportions and naming the 
same corporate trustee as executor. 

The beneficiaries named in the will were 
concededly entitled to the corpus of the in- 
ter vivos trust in he tproportions specified 
in the trust agreement. The question was 
whether the inter vivos trust fund was to 
be accounted for and distributed directly 
by the trustee under the trust agreement, 
or as part of the decedent’s estate. Taking 
no affirmative position on the question be- 
cause of its interest as executor, the cor- 
porate trustee sought the instructions of 
the Court. 

HELD: Applying the tests laid down by 
the New York authorities, it is clear that 
the testator’s intention was to create re- 


mainders and not a reversion. The com- 
missions payable to the corporate trustee 
were set out in detail in the trust agree- 
ment and it was reasonable to assume that 
the settlor did not intend to have the same 
property subject to commissions of both the 
trustee and executor. Distribution of the 
inter vivos trust should be made directly 
to the remaindermen in the proportions 
specified in the settlor’s will. 


icctiaieinticicins 


Distribution — Transfer of Land on 
Oral Trust — Beneficiaries of Oral 
Trust Superior to Later Judgment 
Creditors 


Virginia—Supreme Court of Appeals 
Virginia Trust Company v. Minar, 18 S. E. 2d 879. 


A purchased a tract of land, subdivided 
the same into lots, and sold some of the 
lots to various purchasers who signed con- 
tracts of purchase and executed installment 
notes for the purchase price. The con- 
tracts of purchase were not recorded, but 
to protect the purchasers and the subse- 
quent assignees of the purchase money notes 
A conveyed the various lots so sold to re- 
spective trustees under provision empow- 
ering the trustees to “sell, lease, encumber 
or convey the said land or any part thereof 
** at such time and at such price and to 
such person. or persons as the trustees may 
ascertain are entitled to have conveyed a 
lot or parcel, upon such conditions as to the 
trustees may seem advantageous and proper 
*** 7? After these deeds were duly re- 
corded, B obtained a judgment against A 
upon an obligation which had become in 
default subsequent to such recordations. B 
filed a bill to subject the beneficial interest 
in each of the lots covered by said deed of 
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trust to the payment of the judgment. The 
trial court held the judgment was not a 
lien on the lots covered by the deeds of 
trust. 

HELD: 1. Even though the deed of 
trust did not disclose the beneficiaries of 
the lots therein conveyed, parol evidence 
was admissible to show in whom the bene- 
ficial interest was to be. The court follow- 
ed the doctrine of Young v. Holland, 117 
Va. 433, 48 S. E. 637. 

2. By virtue of the deed of trust all in- 
terest, both legal and beneficial, in the re- 
spective lots conveyed therein left A, the 
legal title passing to the respective trustees 
and the beneficial interest to the purchasers 
of the respective lots and the pledgees of 
the unpaid purchase money notes executed 
by these respective purchasers. 

3. B could subject no interest in these 
lots. 


(yee 


Investments — Deposit by Fiduciary 
In Bank of Which He Was Officer 
and Which Was Insolvent 


South Dakota—Supreme Court 
In re Fisher’s Estate, 4 N. W. (2) 797. 


Appeal by a former executor and his cor- 
porate surety from an action in which the 
Circuit Court on appeal by the executor 
and surety had surcharged the account of 
the executor with some $27,000, largely 
because the executor had left some $39,000 
in a bank of which he was cashier at a time 
when it was in fact insolvent. 


The case had been tried four years ear- 
lier on appeal and the trial court had made 
a memorandum decision finding the exe- 
cutor liable only for some $3,900 of loans 
to relatives, and the surety company had 
prepared Findings of Fact, Conclusions of 
Law and Judgment exonerating it from lia- 
bility on the ground that it had been re- 
leased from further liability in December 
1926, but no formal decision was ever en- 
tered as to the executor’s account. 

HELD: 1. The executor breached his 
duty in redepositing funds in a bank of 
which he was an officer and which was in- 
solvent and was not released by the consol- 
idation of the insolvent bank with another 
bank three years later which he believed 
to be solvent, but which in fact was in- 
solvent. The executor, having become a 
vice-president for ninety days of the other 
bank, was charged with knowledge of its 
insolvency. 
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2. The trial court had taken the view that 
under the South Dakota statute the only 
investment an executor could make was in 
Government securities, and had charged 
him with interest at a government security 
rate, but with the whole amount of the 
wrongful deposit of January of 1926, less 
credit for items paid for the benefit of the 
estate. The Supreme Court reversed and 
remanded it to the trial court to make a new 
accounting on the theory that, although the 
breach occurred when the moneys were re- 
deposited, the loss was fixed by the amount 
in the bank on the date it closed. 


3. The issue of the liability of the surety 
was not a matter within the jurisdiction of 
the County Court, and, therefore, could not 
be tried on appeal from the County Court 
in the Circuit Court, even though all par- 
ties consented thereto, and the judgment 
exonerating the surety was wholly void. 


a 


Two million more workers in American 
organizations pledged part of their pay for 
the purchase of War Savings Bonds during 
July, bringing the total of participants in 
payroll savings plans up to 18,000,000. 
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